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Direct by Mr. Klonsky 
Recalled: 
Direct by Mr. Klonsky 
Cross by Mr. Kain 
Redirect by Mr. Klonsky 


Recross by Mr. Cohen 


Scannello, Joseph Salvatore: 


Direct by Mr. Klonsky 


Cross by Mr. Kain 

Cross by Mr. Cohen 
Redirect by Mr. Klonsky 
Recross by Mr. Kain . 


Recross by Mr. Cohen 
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WITNESS FOR DEFENDANT AMERICAN STEVEDORES: 


Rogeberg, Olaf: 
Direct by Mr. Cohen . 


Cross by Mr. Klonsky 


WITNESSES FOR DEFENDANT PEDERSEN: 


Rogenberg, Olaf: 
Direct by Mr. Cain . 
Cross by Mr. Cohen . 
Redirect by Mr. Cain 


Recross by Mr. Klonsky . 


Wheeler, William: 


Direct by Mr. Cain 


Cross by Mr. Klonsky 


369a 
Rodriguez - cross 


THE COURT: You may take the stand as 


soon as your client is through. The witness 

has answered the question containing the terms 

I asked him about. You did not know whether 

you were in hatch No. 3, did you? 

THE WITNESS: When I left 4, the next 

hatch was 3. 

THE COURT: The question said, “After 
you had walked the distance you reached the 

aft end of hatch No. 3." 

THE WITNESS: That begins hatch No. 2. 
THE COURT: You are in hatch No. 4 -- 

The Court will not question further. 

Q Mr. Rodriguez, as you passed through this 
door, if you know, were you passing -- going past -- as 
you came through and went through the door and went 
forward, did you know whether or not you were going -- 
I'm sorry. 


As you went through this door and 


started to walk forward, did you know or do you know now 


whether you were passing engine room casings? 
Did you see anything that would indicate 
to you that you were passing engine room casings? 


A I don't know. 
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Rodriguez - cross 


THE COURT: What are “engine room 
casings?'"' 

THE WITNESS: I don't know. I know what 
the engine room is, so the casings must be the 
foundations of the engine room. 

THE COURT: If you don't understand the 
words that the lawyer uses, or any other lawyer 
Or that the judge uses, do not just say yes or 
no. You are not being helpful. Ask what those 
t $ mean. 

Q As you passed through the door and walked 


forward, what did you notice as soon as you passed 


through what was to your left in point of view, if you 


recall? 
A As soon as I left hatch No. 4, I realized I was 
That's all I know. 
Q How did you recognize it as No. 3 hatch? 
A Because i was in No. 2 and I know the difference 
fren the hatch I was in. I knew that wasn't the hatch 
I was in. 
THE COURT: You had been in hatch No. 2 
and you came from 4 and you assumed you were in 
hatch No. 3? 


THE WITNESS: Yes. 


37la 
Rodrigues - cross 
THE COURT: All right. 
Q Is it your testimony that as soon as you 
went through this door you were in hatch No. 37 
A Yes, sir. 
Q Now, did you recognize it as a hatch? 
MR. KLONSKY: I object tothis. 
THE COURT: Let him answer again. 
A I didn't recognize it was a hatch, but I 
recognized it wasn't where I was working. 
() You recognized it as an area in which you 
had not been before; is that correct? 
A That's correct. 
Q But did you recognize it as a cargo hatch? 
No; I did not. 
( Did you know what it was? 
A passageway,. 
Q What identified it to you as a passageway? 
ilow did you know it was a passageway? 


A Because I walked straight and there was the floor 


there and nothing else, no walls, no cargo, no nothing, 


a place where you could walk straight. 
() What you call the deck of No. 4 hatch, 
would that be a passageway to you? 


THE COURT: The deck of No. 4 hatch. Do 
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you know what that is? 
Q The deck of No. 4 hatch. 
I don't understand the question, 
Q Let me rephrase it for you then. 

Would you assume with me that the plan 
which is here, Plaintiff's Exhibit 3 in evidence, 
indicates that as you pass from No. 4 forward on the 
Starboard or offshore side -- 

A Yes. 
Q -- it is not No. 3 hatch? 

It is my understanding that you said that 
you thought you went from No. 4 into No. 3 hatch. I am 
asking you now how could you iaentify it as No. 3 hatch? 
What made you think it was No. 3 hatch? Just because 
it was forward of No. 4? 

A That's correct. 

THE COURT: I do not think the jury heard 

that. 

(Question and answer Tead.) 

THE WITNESS: I came from 4. 


THE COURT: You were in 4 and you were 


going to 2. You pushed the door open and you 


thgught you were in 3? 


THE WITNESS: Correct. 


373a eae 


Rodriguez - cross 


MR. KLONSKY: Could we have our afternoon 
recess now? 

THE COURT: I think we will have a five- 
minute recess. lieed the admonition I have just 


given you. 


(Recess taken.) 

THE COURT: You may continue. 

MR. KAIN: May I ask the reporter to read 
back the last two questions and answers? 

(Testimony read.) 

Q As you moved forward on the offshore side, 
as you went through this door, did there cone a point 
when you passed through another door? 

A Yes. 

Q And how far, approximately, lad you gone 
before you passed through this other door? 
A I don't know. 


Q If you know, was it immediately before you 


got to No. 2 or was it some period of time before you got 


to No. 2? 
A Immediately. 
Q Is it your testimony that you came thrceugh 


this door, the second door, an.’ you were then in No. 2? 


A Yes. 


374a 
Rodriguez - cross 
When you went through this door in the 
forward end of No. 4, was there a coaming across the 
entrance? Do you know what I mean by cc aming? 
A 
Wis there a raised -- 
There was. 
THE COURT: You said something about 
across the entrance? 
MR. KAIN: Across the entrance on the deck. 
Did you have to step over something or was it 
flat? 
I don't remember. 
THE COURT: Where was the coaming? 


THE WITNESS: In the square of the hatch. 


Q I am speaking only of the fire door that 
you say you pushed open and passed through. Was there 
a threshold’ or a coaming, an elevated section across 
the entrance of the doorway? 

THE COURT: The threshold is one thing 


and a coaming is another. We have testimony 


that the coaming is five to six inches high 


and a threshold -- I don't see one here -- is 
less than an inch in height in the vernacular 


as people use it. 


375a 
Rodriguez - cross 


The question you put earlier was better. 

As you pushed this door open, and walked 
through, did you have to step over something at 
the bottom of the door? 

THE WITNESS: No. 

THE COURT: There was no coaming there? 

Tig WITNESS: No. 

COURT: Nothing five or six inches 

high or less? 

TUE WITNESS: No. 

THE COURT: All right. 

Q Now, as you walked through, did you see 
anything lying on the deck that you were walking on, 
either ahead of you or to either side of you? 

A I don't remember. 


Q Did you see any ventilation pipes -- 


vertical piping from overhead to where you were waiking 


on the deck which you were walking on? 
A I didn't see eny pipes. 


QO Just a clear area? 


Q Was there any debris or an; substances 
of any kind on the deck on which you were walking? 


A There were some boards there. 


: 
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60a Rodriguez - cross 


THE COURT: Wait a second. Boards that 
were part of what you were walking on, or boards 
scattered around? 

THE WITNESS: There were a few boards 
scattered around, I don't remember, but I know 
there were boards scattered around. 

THE COURT: What was the substance on 
which you were walking? 

THE WITNESS: Steel. 

THE COURT: There were no boards on top 
_£ the steel? 

THE WITNESS: Just strips of boards. 

THE COURT: DUunnage? 

THE WITNESS: Yes. 

Q When you first came through the dvor, did 
you flash your light down? 
A No, I had some light from No. 4. 

Q As you progressed into this area, it was 
very dark, wasn't it? 
A Yes. 

Q Actually, this flashlight that you had 
which was ha:.f an inch or an inch larger than the one 


exhibited to you yesterday, you had to shine it down 


to see where ycu were going? You couldn't move it ar«und? 


377a 
Rodriguez - cross 


I shined it straight. 

THE COURT: That is not the question. 
The question is: Did you have to shine it down 
in order to put your feet? 

THE WITNESS: No, because -- 

THE COURT: He says, "No." 
Q Did you shine it around at all? 
Just straight. 

THE COURT: Just straight ahead? 

THE WITNESS: Straight. 
Q You didn't have to shine it as to where you 


were walking on the deck? 


A I saw that there was some dunnage and I walked 


on some of the dunnage and on the deck. 
() when you went a considerable distance from 
No. 4 to number 2, you couldn't see -- 
(Mr. Klonsky rises.) 
MR. KAIN: You are not going to object 
while the question is being put? 

Q (Cont'g.} -- you couldn't see from the 
light of No. 4, after you had moved into this passageway 
Or area, could you? 

MR. KLONSKY: Objection. 


THE COURT: The exhibit is in evidence. 


2 


f~ 


a 


~~ 
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Rodriguez - cross 


I cannot read the figures from this distance. 


Mr. Klonsky, would you step forward and together 


with Mr. Kain tell us what the distance is on 
the diagram from the forward end of hatch 4 
to the aft end of hatch 2. 

Is that a considerable distance that 
you are snsaking of? 

MR. KAIN: Yes, Your Honor. 

THE COURT: What does it read? 

MR. KAIN: It is drawn to scale. It 
will have to be done with a ruler. 

THE COURT: Give him a ruler. 

Can we agree as to the distance he had 
to go from the forward end of hatch 4 to the 
aft end of hatch 2? 

MR. KAIN: In excess of 100 -- I would 
guess about 150, 

THE COURT: Over 100 feet is the 
distance and possibly considerably more than 
100 feet from the first door through which you 
passed. According to your testimony, that 


would be the forward end of hatch 4 to the 


second door which is at the aft end or rear 


end of hatch 2. 


379a 
Rodriguez - cross 


MR. KAIN: Your Honor, I am not giving 
this measurement -- I do not concede that the 
second door -- 

THE COURT: Ilis testimony. 

MR. KAIN: All right. 

Q As you passed through the first door, how 
far had you walked forwerd before you were in a very 
dark area, as you passed through the first door at the 
forward end of No. 4? 

A Maybe about 20 feet 

Q And from there on forward to No. 2 you were 
walking in avery dark area? 
A Yes, I was. 

Q Now, as you walked forward, after you passed 
through the door at the forward end of No. 4, what, if 
anything, did you see other than the deck on which you 
were walking before you passed through the second door? 
A The first thing I saw was a refre box. 

Q From the time you passed through the first 
door -- I do not want to confuse you -- you said you saw 
some boards. 

THE COURT: Dunnage boards on the floor. 


Q Did you see anything but dunnage boards from 


the time you walked through that first door until you say 


380a 
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you saw the refre box? 
A All I remember I saw dunnage. 
THE COURT: That was on the floor? 
THE WITNESS: Yes, sir. 
Q Did you pass by any cargo of any kind? 
No, sir. 
Q Did you see any hatch openings in No. 3 
as you went through? 
A I walked on a straight path and there was no 
hatches there. 


THE COURT: That isn't the question, 


Did you see any hatch openings? 


THE WITNESS: I couldn't see any. 
THE COURT: Then you didn't see them, if 
you couldn't see them. 
Q Did you flash your light around at all 
(indicating)? 
THE WITNESS: From side to side is the 
gesture. 
Straight ahead. 
Q When you went through No. 4 hatch, did 
you see any tank top covers? 
THE COURT: Do you know what he means? 


THE WITNESS: No, I don't. 


38la 
Rodriguez - cross 


Q Do you know what a deep tank is? 
No, I don't. 
Q Did you pass by any openings in the deck 
on which you were walking? 
A I don't know what you mean. 
Q Did you see any openings with covers on them 
on the deck you were w.:’king on? 
THE COURT: Now, you say with covers. 
Did you see any covers, like manhole covers? 
THE WITNESS: Don't remember. 
Q Did you see any padeys on the deck? De 
you know what a padey is? 
A Yes. 
Q Did you see any of those on the deck? 
I don't think so. 
THE COURT: Tell the jury what a padey is. 
THE WITNESS: From my knowledge, a piece 
of metal coming up and over (indicating). 
THE COURT: A piece of steel iike a hook 


into which a hook fits. 


Q Did you at any time see the skin of the ship? 


Do you know what I mean by "the skin of the 
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Rodriguez - cross 


Q That's the side of the ship. 
Yes. 


Q Did you see that at any time? 


As soon as I opened the door I did. 
THE COURT: Did you see it after that? 


THE WITNESS: Excuse me? 


THE COURT: Did you see it after that? 
THE WITNESS: No. 
THE COURT: He means only when he opened 


the door. That is why I asked the question. 


Q Did you at any time while you were walking 


forward see any sweat battens? !o you know what they are? 
A No. 
Did you see any wood on the ship's side held 
in place by metal clips? 
A When I opened the door I did see them. 
Q As you walked forward, did you see any? 
No. 
THE COURT: Did your light fall on any 
of them, so you could see them? 
THE WIMNESS: J don't remember. 
Did you see any cscape trunks? 
Do you know what I mean by “escape trunks?" 


MAnholes that lead up. 


67a 


es you 


Was it 


A 


A 
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Q Closed ladders, trunks? 
No. 
Q When you passed through this second door, 


walked forward, did you have to open that door? 


No. 

Q Did you know you were passing through a door 
Yes 

Q And could you describe that door for me? 


the same type of door as you first passed through? 
All I know there was a doorway there. 
THE COURT: Do you know if there was a door 
there? 
THE WITNESS: I don't even know if there 
Was a door. 
THE COURT: You do know there was a doorway? 
THE WITNESS: Yes, 
Q What identified it as a doorway to you? 


Well, I saw the refre box and as soon as I wiked 


through this doorway I saw the refre box where I worked 


and I remembered there was a doorway. 


Q As you came into No. 2 hatch, you say you 


saw the refre box? 


A 


Yes, sir. 


Q What identified it to you as the refre box 


* 


384a 
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you first entered the hatch? 
A As soon as I left the doorway there was a piece of 
steel there, a square box. I ran my hand across it and 
felt it and I knew I was in the hatch. 

Q You felt along the wall of this refre box 
with your hand? 
A Yes. 

Q As you came into No. 2, was the door of 


the refre box visible to you? 


A I saw it with nm, light, yes, when I got into the 


hatch. 
Q I said as you first came into it. 
No, sir. 
Q Did you recognize the refre box when you 
first came into it? 
A Yes, sir. 
Q And what identified it to you as the refre 
The handle on the refre box. 
Q Was the handle on the refre box on the door? 
Yes, sir. 
Q Is the door or was the door of the refre box 
in the upper 2 tween deck on the forward side of the 


refre box or on the side -- the offshore or inshore side? 


385a 


69a Rodriguez - cross 
A On the offshore side. 
Q Are you telling me that in going into this 


refre box you went into this box from the side? 

MR. KLONSKY: I object. I do not know 
what reference he has to this. When he goes in 
where? 

THE COURT: Overruled. Read the question 
back to the witness, please. 

(Questinn read.) 

THE COURT: Did you go into the refre 
box from the side? 


THE WITNESS: I didn't go into the refre 


THE COURT: You were in the refre box 
earlier that day, were you not? 
THE WITNESS: Yes, I was. 
THE COURT: Did you go from the side? 
THE WITNESS: From the front, not from 
the side. 
Q Isn't it true that the door of the refre 
box is in the front of the refre box? 
A Yes, sir. 
Q And when you came into No. 2, you passed 


the side of this refre box, did you not? 


: 
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A Yes. 

Q At that time did you recognize it as a 
refre box? 
A As soon as I turned around and I saw the handle, 


I recognized it. 


Q You turned around? 
A Yes, dr. 
Q At what point were you -- were you in No. 2 


wher. you turned around? 
A Yes. 
0 Had you gone forward of this refre box when 
you turned around? 
A I was feeling alongside of the wall of the refre 


~ 


box. 
Q Why were you feeling alongside of the wall, 
hecause you couldn't see where you were going? 
A I could see, but it was safer that way. 
Q What was there on the side wall of this 


refre box that identified it to you as the refer box? 


A The handle of the refre box. 
Q The handle fsr what on the refer box? 
A To open the refre box. 
Q Didn't you just tell me that the handle was 


on the front? 


| 
| 
| 
| 


t¢ 
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A That's correct. 

Q As you felt along the side of this refre 
box, what identified that to you as the refre pox? 
A It was a square pi@e of -- there was walls of meta? 
that formed the reaer box. 

THE COURT: Incidentally, this part that 
you were following, you say you had your hand on 
the side of the refer box. Does that mean that 
the path you were following ran alongside of the 
side of the refer box? 

THE WITNESS: Could I demonstrate it 2 
minute on this wall? 

THE COURT: Answer my question. 

THE WITNESS: I can't answer it. 

THE COURT: All right. 

Q As you meved forward towards No. 2 hatch 
when you got in the area jusi after the refre box -- I 
am referring to this print which is Plaintiff's Exhibit % 
in evidence. Will you assume with me and it is shown on 
this plan. You may come down and look at it if His 
Honor will permit you. There is a solid bulkhead running 
along here, which includes the baggage room, the 
refrigeration machinery, and the very forward end of this 


bulkhead is this refre box. What I want to know is, as you 
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pass by here, what was there about the forward end of 


this entire bulkhead that identified it to you as the 
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refre box? What if anything? 


A 


The size of the refre box, the walls. 

THE COURT: What is a bulkhead as just 
used? 

THE WITNESS: I understand -- 

THE COURT: As used in the question 
you just answered. 

THE WITNESS:- The bulkhead that I know 
is the one that comes -- I understand che 
question, but -- 

THE COURT: Is the bulkhead a piece of 
apple pie or what is it? 

THE WITNESS: Just where the cargo is 
Stored, the very beginning. 

THE COURT: Is it a wall? 


THE WITNESS: Yes, it's a wall. 


THE COURT: Members of the Jury: the terms 
that are used in maritime activity are also used 
in ordinary speech, bit they have different meanings. 


MR. KAIN: May I rephrase the question -- 


THE COURT: Yes. 


MR. KAIN: -- so the witness is not confused. 


nee 


’ ‘ 
x? 
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word and the word that the jury would understand 


and we can be sure the witness understands it too. 


| ' 
| | 
| 
2 | THE COURT: Suppose you use the maritime | 
| | 


Q Mr. Rodriguez -- 


THE COURT: Step down and look where he 


jury ultimately will see it. They can see it now, | 


| 
| 
: 
| is pointing. The Exhibit is in evidence. The 
| 
| but not as clearly. 

i 


” Q I am referring, Mr. Rodriguez, to this 
VW bulkhead or wall that comes right along here (indicating). | 
12 Do you see it? | 
13 | A Yes. 
14 THE COURT: Do you see the bulkhead there? 

15 THE WITNESS: Yes. 

16 Q This solid line (indicating). 

17 | MR. KLONSKY: Does that run fore and aft? 

18 | MR. KAIN: Yes. | 
19 Q Do you see that? | 
20 A Yes. 
21 Q Do you notice here it says “baggage room, 

22 925 cubic feet?" 

23 A es, sir. 
24 (Continued on next page.) 

25 | | 


———— ee 
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Q Do you notice this "R-e-f-r-e?"' 
A Yes, sir. 
Q Do you notice this “cargo refre room?" 
A All I know -- 
Q I aw reading off the print. 


As you walked forward along this wall or 
bulkhead on tho side of it -- 
A Yes, sir. 

Q -- what was there on the bulkhead you said 
you felt along? What was there that identified this 
portion of the bulkhead oc. wall as the outer wall of the 
refre box? How did you know it was the refre box and 
not the machine:. space or the baggage room or some other 
room? 

A I got into the hatch -- I didn't feel nothing along 
the sides. All I did -- I got into the passageway, the 
doorway there where the refre started, and then I felt 
around the refre. I didn't go in here or any place 
(indicating). I just wer: .t~aight when I got through the 
passageway where the door was The left side here is 
where fe rerre box began. 

THE COURT: Come back to the stand here 

and I will ask you oa question. 


(The witness returns to the witness stand.) 


e 
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THE COURT: Correct me if I do not 
accurately state what you testified to. 

As you walked through this passageway 
in the area indicated, you came to the side of 
the refre box, you continued slong that side 
until you came to the end of the side and then 
you testified earlier you turned around. 

THE WITNESS: That's correct. 

THE COURT: Meaning you turned towards 
the refre box? 

THE WITNESS: Towards the front. 

THE COURT: Towards the front of it? 

THE WITNESS: That's correct. 

THE COURT: The entrance where you got 
into earlier in the day and that's where the 
handle was that enabled you to recognize that 
it was a refre box? 


THE WITNESS: Yes, sir. 


THE COURT: Un until that point, as you 


were feeling your way along the sides, did you 


know it was the refre box? 


THE WITNESS: No, I didn't know. 


THE COURT: Not until you turned around. 


When you were at the front of the refre box you 


392a 
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saw the handle or felt the handle, which is it? 
THE WITNESS: If I could explein it this 
way: When I left Hatch No. 3 -- 
THR COURT: Never mind. You are at the 
refre box. 
THE WITNESS: That's No. 2. As soon 
as you leave No. 3, you are in 2. 
THE COURT: You suspected, but when 
you saw the handle you were sure? 


THE WITNESS: Yes. 


Q As you walked forward, did you see any 


other walls or bulkhead other than the bulkhead which 
contains the refre box and these other compartments? 
A No, sir. 
THE COURT: Could you see your hand 
as you ran it along the side of the refre box? 
THE WITNESS: I didn't stop to look at 
my hand, just felt the wall. 
THE COURT: You were feeling the wall . 
Was the light on your hand? 
THE WITNESS: No, sir. 
THE COURT: The light was not on the 
side of the refre box? 


THE WITNESS: No, sir. 


393a 
Rodriguez - cross 
MR. KLONSKY: Could we mark where he 
designated the refre box? 
THE COURT: The exhibit indicates it. 
He spelt it out. 
Q Did you shine your light on the refre box 
door before you recognized it as the refre box? 
A Not before I recognized it. 
Q You recognized it as the refre box before 
you shined your light on it? 
A I assumed it was the refre box before I shined the 
light. 
Q What made you assume? 
A As: I walked out of No. 3 into No. 2, the first 
thing was a refre box. 
Q As you reached this corner here, the forward 
corner of this wall or bulkhead on the starboard side -- 


the outboard side of this refre box, could you see anything 


forward of you which indicated to you that you were in 


No. 2 hatch? 
A When I got into the hatch the refre indicated I was 
in 2 hatch. 

Q As you reached this point, this forward 
starboard corner, you did not know it was the refre box, 


did you? 
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As soon as I waiked in I knew it was the refre 

Q Did you not just tell me that there was 
nothing that identified it on this bulkhead to you as 
refre box -- this bulkhead or wall? 


A The doorway I came in from 3 to 2. As soon as I 


walked in there I was in 2. The refre box was on the left. 


THE COURT: The surroundings were familiaz? 
THE WITNBSS: Correct. 
THE COURT: You had worked there that day? 
THE WITNESS: Yes. 
THE COURT: All right. 
Q Where was the ladder that you jeft No. 2 
upper tween deck located? 
A I couldn't remember now. 
Q Was that on the same side? 
I don't remember now. 
Q Did you at any time before your accident -- 
during the period from the tine you left No. 4 until 
your accident happened see the ladder thet you went up on? 
A 1 con't renmenber. 
Q 4d yo. walk forward of this bulkhead, the 
forward end of this refre box at all? Did you go forward 
of that? 


A Yes, 
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| | 

Q How far forward of that, approximetely, did 

“ you go? 

t | A I don't know. 

; THE COURT: How many steps? | 

’ : THE WITNESS: I don't know. I know I | 

: | walked out alittle bit and fell down. | 

. | (HE COURT: Was it as many as fifty steps | 

| Cr as few as two? | s 
" THE WITNESS: A few. | 

‘i. | THE COURT: A few? 

"3 | THE WITNESS: Maybe five. | 

wy THE COURT: Beyond the docr of the refre 

Mi | box? | “ 
" | THE WITNESS: Yes. | 

16 | Q Mr. Rodriguez, as you came along this | 

m | starboard bulkhead or wall containing these compartments | 

18 in addition to the refre box, you couldn't see the door 

9 until you were some riace forward of the box itself, | 
20 | could you? | 
21 a Yes, I could have seen the door because ! felt 
22 | around it. 
23 Q Are you * iling me the door is raght at 
24 | the corner? 
25 A T felt the wall around it and as I turned the handle 


24 


25 
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was there and I was right on the refre. 
Q Is it your testimony that the handle for 
the door of this refre box was right in this corner? 
A It's in the front of the refre. 
Q How far across, approximately, is the 
handle for the door of that refre box? 
A In the middle of the refre. 
THE COURT: I think you testified today 
the refre box was i0 feet -- 
THE WITNESS: I'm saying that's the 
dimensions it's to me. I took a rough guess. 
THE COURT: How high is it? 
THE WITNESS: The size of that desk 
(indicating). I don't know how high it was. 
Q Could you tell me how the refre box door 
was secured or was it closed? 
A I don't know. I just know that I saw the handle 


and it could be a clasp on the handle. 


Q Was it a straight bar handle or was it a 
wheel? 
4 I don't know now. 

Q When you looked back towards the refre 


box door, how high above the deck level was the refre 


box door handle? Hlow high above the deck on which you 


| 
| 
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were standing? 
A About four feet. 
Q About four feet? 
A About four feet. 
Q Now, inmediately in front of this refre box 
cor was what? 
A The handle. 
Q If you opened the refre box door, took the 
door out of the way, hew far forward of the entrance to 


that refre box was the hatch Square of he upper tween deck? 


A I don't know. I don't know bow many feet it was. 
Q Was it more than one foot? 
A More than one foot, yes. 
Q Was it more than two? 
A I don't know. 
Q Did you use your light at all in locating this| 


door handle that you say you saw? 


A Yes. 

Q And you turned around and looked back towards 
this door? 
A Yes, sir, 

Q So you were forward of the box and you 


turned around to iook at the front of the box? 


A That's correct. 


| 
| 
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Q Is that right? 
A Yes, sir. 
Q Did you shine your flashlight at the box door? 
A Yes, sir. 
Q Did you then at that time notice there were 
no hatch boards on the hatch square immediately forward of 


the refre b.. door? 


A I didn't see anything back there. I was just 
looking at the refre door. 


Q Did you shine your light down to see how 


A I was looking -- 


Q (Cont'g.) -- of the refre box door? 


THE COURT: Just answer the question as put. 


Read the questicen back. 


| 
| 
much space you had forward -- 
| 
| 


17 (Question read.) 

18 | THE COURT: Did you shine your light 

19 down? That's the question. 

20 a I shined my light down, yes. 

21 Q Did you at any time before your accident 
2 go over to a portion in front or forward of this refre 
23 box door? 

24 A Yes, sir. 


25 Q And that means you went from somewhere even 
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Of 


with this bulkhead or outboard of this bulkhead or wall -- 


may I ask the witness to come down and indicate with a 


pencil where he was stending when he turned around and 


looked at the refre box decor? 


THE COURT: Yes. 

(Witness leaves witness stand.) 

THE COURT: For that purpose we will 
have him mark it with a red pencil. Put a 
cross mark where he puts his finger, (addressin 
the clerk). 

MR. KLONSKY: He just said he doesn't 
know how to reud these p) ‘wis. 

THE COURT: Take the stand. 


MR. KLONSKY: Could we mark the refre 


THE COURT: It's indicated on the plan. 
I assume there is just one refre box there. 
MR. KLONSKY: There are several places. 
MR. KAIN: It's labeled "cargo ref." 
THE COURT: Does it show that it is 
in the No. 2 hatch? 
MR. KAIN: Yes, it's the only one. 
MR. KLONSKY: Immediately forward there 


is another one. 


8 
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THE COURT: Is it in the No. 27 

MR. KLONSKY: Yes. 

(Whereupon, the Court leaves the 
bench.) 

MR. KAIN: May we take a red pencil 
and put it under the confines of the box? 

THE COURT: No. You have the witness 
under cross-examination. If he cannot use the 
map, he cannot use it. You will have to find 
some other way, but not through this witmess. 

MR. KLONSKY: We can stipulate to this. 

THE COURT: Stipulate at some later stage. 
The witness is under cross-examination. 

(The Court returns to the bench.) 

Q You told us that you turned around and 


looked back and you recognized the refre box door; is that 


correct? 
A Y es, sir. 
Q And you shined your flashligh: on this 


refre box door and you saw the handle; is that correct? 
A Yes, sir. 

Q And you told me you did not recall at this 
time what kind of handle it was? 


A I guess so. It has to be correct. 
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| 
THE COURT: We will leave Pearl White | 
hanging on a cliff until Monday at ten o'clock. | 
There is no session of this trial to be held 
tomorrow. I have a full day and I told the 
lawyers that I would aumounce it earlier, but 
I forgot. 
However, there will be no session 
until Monday at ten o'clock and I admonish 
you, as I have r.peatedly done, not to talk 
2bout this case among yourselves, not to 
discuss it with anyone else, and do not be 
where it is discussed. It is not a proper 
Subject for table talk. Do not make any 
weekend trips on ferry boats in order to 
familiarize yourselves with maritime practices 
and do not go near any of the addresses which 
have come into the record thus far. I think 
some have. Be punctual Monday. We will start 
at ten o'clock. 
(Jury leaves courtroom, ) 


MR. KAIN: Before we adjourn, if it 


is appropriate, may I ask that the witness | 


be admonished not to discuss the case with 


anyone? 


== 
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THE COURT: Counsel, you will have to 
get the Supreme Court to repeal the First 
Amendment, 

MR. KAIN: Thank you, Your Honor. 

THE CLERK: Court stands adjourned 
until ten o'clock Monday morning. 

(Whereupon, an adjournment was taken 
until Monday, February 21, 1972, at 10:00 


o'clock a.n.) 


eesti 
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(Witness excused.) 


MR. KLONSKY: Mr. Rodriquez, would you 
take the stand, please. 

THE CLERK: Mr. Joseph Rodriquez resumes 
the witness stand. 

You are still under oath, Mr. Rodriquez. 

JOSEPH RODRIQUEZ, _ having been previously 

duly sworn, resumes the witness stand for further 
examination. 

MR. KAIN: May I continue, Your Honor? 

THE COURT: I don't hear jou. 

MR. KAIN: I say, may I continue? 

THE COURT: Is this a continuation of 
his cross? Is that it? 

MR. KAIN: Yes. 

THE COURT: All right. I thought he was 
being put on for some purpose here. 


CROSS-EXAMINATION 


| 
BY MR. KAIN: q 


Q Incidentally, Mr. Rodriquez, what kind of card 
did you have -- longshore card did you have on July 3, '67? 
A Medical. 

Q What? 


A medical card. 
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MR. KLONSKY: May I have that question 
and answer read? 
THE COURT: Yes. 
(Record read.) 
MR. KLONSKY: I don't know if he means 
after or before -- 
THE COURT: Neither do I. Continue 
with your questioning. 
KAIN: 
Q You told us when we discontinued on Friday 


afternoon, Mr. Rodriquez, did you not, that you had come 


forward into this (indicating) along the offshore side -- 


A Yes, sir. 

Q (Continutng) -- of this ship, the Sunny Prince 
and eventually or ultimately you got into No. 2 upper ‘tween 
deck; is that correct? 

A Yes, air. 

Q And you went forward to a point where the 
reefer box door was behind you; is that correct? 
A Yes, sir. 

Q You then looked over your shoulder and with 
your flashlight, the small light you were carrying, you 
saw the reefer box door; is that correct? = 


A Well, I turned and saw the reefer box door. 


gay 
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Q You turned and saw the reefer box door? 

Yes, sir. 

Q You did not see the missing hatchboards from 
the hatch square in front of or forward of this reefer box 
door; is that correct? 

A No. I couldn't see. 
Q Sir? 
I couldn't see. 
THE COURT: What prevented you 
seeing? 
THE WITNESS: Because I had my back 
towards the hatch. 
MR. KAIN: May I have that answer read? 
THE COURT: Yes. Suppose you read the 
question and the answer. 
(Record read.) 
BY MR. KAIN: 

Q You turned to look towards this reefer box 
door; is that correct? 
A Yes. 

Q Now, when you turned to look towards the reefe 
box door, were you still offshore? 
A Yes, sir. 


Q And in looking towards the reefer box door, 
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you had to, in effect, look behind you; did you not? 


A In front of me. 


| 


THE COURT: Well, as you turned, which 
direction were you facing? 

THE WITWESS: Towards the reefer box door. 
So, as I turned, I was facing it. 

THE COURT: Well, then, your eyes were 
looking in front of you, I suppose, 
Q I understand that, but you were looking behind 

the position you were in before you turned; is that right? 

In other words, you turned around and you logked 


behind you towards the reefer box door; is that correct? 


A Yes. But I wasn't completely turned. 
Q You were partially turned; is that right? 
A Partially turned. 


THE COURT: Which way were you looking 
before you turned? 

THE WITNESS: I had my back towards the 
reefer box. 

THE COURT: Therefore, you were looking 
towards the forward part of the ship? 

THE WITNESS: Yes, sir; that's right. 


THE COURT: Then you turned? 


THE WITNESS: Yes, sir. 
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THE COURT: And then you say the reefer 
box was in frent of your eyes, that you had 
then turned around? 


THE WITNESS: Yes, sir. 


Q When you turned to look at the reefer box door 
did you turn inshore? Do you know what I mean by: "inshdére" 
inboard? 

A No, I don't know what you mean. 

Q You were walking on an offshore side of the 
ship. The left side of the ship was to the pier you were 
on, the port side. You were on the Starboard side; is that | 
right, the offshore side? | 
A The offshore side. 

Q And as you walked forward, the reefer box was | 


to your left when you got into No. 2 hatch; is that not sa? 


did. you turn towards your left or did you turn clockwise 
around in this fashion (indicating) ? 
A I don't remember now. 


Q In any event, after you had turned, you were 


a 


A Yes, sir. 
Q When you stopped and turned or when you turned 


facing aft, looking at the reefer box door; is that correr 


A Partially. 


as 
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Q Well, you were facing inshore, then, were you, | 
3 looking at the reefer box door? 
4 A I was offshore, facing inshore. 
5 Q And as you faced inshore, the reefer box door 
6 was to your left; is that correct? 
7 A That's correct. 
: ) Q What was directly ahead of you? 
9 THE COURT: You mean after He turned 
» 10 or before? 
iB Q After you turned and were facing inshore. 
12 A There was nothing there 
13 Q The hatch square wns there; wasn't it? 
14 A Well, after I went dur... That's all I know. 
F 15 Q Well, Mr. Rods=iquez, while you were working 
16 there that morning, isn't it true that the hatch square 
17 was approximately two feet forward of the reefer box door? 
18 A I don't remember. It scculd have been. 7 
19 Q And is it your testimony that you were looking 
20 at this reefer box door but you did not see the hatch which 
. 21 was two feet forward of it? 
22 A Yes, sir. 
23 THE COURT: All right. I'll modify that | 
| 24 question. The witness has just testified that 
25 he didn't know -~ I'll withdraw that and I will | 


. | 
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put it in the form of a question: 

As you t. ned, how far was the hatch -- 
was the hatch square in front of you, the begin- 
ning of the hatch square? 

THE WITNESS: Well, all I know is I was 
stepping on a hard foundarion. Then, when I 
turned around, that's when I fell down. I 
don't know how far it was. 

THE COURT: The square doesn't move. You 
are being asked how far were you from the hatch 
square, the nearest part, irrespective of whether 
it was covered or uncovered? 

THE WITNESS: A few feet. I don't know 
how muc!i. 

THE COURT: A few feet? 

THE WITNESS: Yes. 

THE COURT: All right. 

Q After you turned around and saw this door, 
what did you do then? 
A Well, I flashed the light down toward the door and 
I went to kneel, looking for my gloves, end that is when I 
lost my balance. 


Q You lost your balance? 


| 
| 
| 


Q 
A 

Q 
that hatch? 
A 
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What happened then? 


I hit the bottomof the ship. 


Were you backing up at the time you fell into | 


I was moving in'a sideways motion. 


) 


Well, let me take this step by step. You car 


correct me if I am incorrect on this. 


where you turned and yeu looked towarde -- 


A 


When you came into No. 2, you say you reached a point 


The resfer. 


THE © URT: He said "the reefer." 


Q The reefer door; is that correct? 
Yes, sir. 
THE COURT: Keep your voice up. 
Q Now, what did you do thereafter, after you had 


turned and started to look to the reefer door? 


A 


Well, I walked alongside the reefer door. 


Q You walked alongside the reefer door? 

Yes, sir. 

Q You were offshore at the time that you saw it? 
Yes, sir. 

Q You then walked towards it; is that oerrect? 
Yes, sir. 

Q And in walking towards it, you walked b«tween 
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this hatch combing on the ‘tween deck and the reefer door; 
is that correct? 

A That's right. 
Q As you came up to that portion of the upper 
"tween deck situated between the after hatch combing, the 
piece of the combing that was across the after part of the 
hatch square and the reefer box door, how much space was 
there hetween “he reefer box and that combing? 
A A few feet. 
THE COURT: The nearest part of the 
reefer box to the nearest part of the combing. 
THE WITNESS: A few feet. That's all 
I know. A few feet. 
Q About two feet? 


THE COURT: A few feet. He said: "A few 


feet." 

Q Did you see the combing as you came up towards 
it? 
A Weil, when I went to step on the combing, my -- like 


I put my foot up on the combing, and one was down. When I 
went to turr around that is when I lost balance. 
Q Let me take you back to the position where 


you turned and saw this door. 


Could you describe for me what you then did? Did you 
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walk directly forward towards the door? 
A I went cowards the door and I put my hand on the door. 


Then I started shining the light down. 


Q HOw far away was the door from you at the time 


you went towards the door? 
| 
| 


A I had my hand on_the door. 
Q You had your hand on the door? 
A Yes, sir. 
Q In getting to the door, what did you do? Did 


' 
you just walk forward with this light? | 

} 
A Well, I turned, turned halfway and started backing 


up so I can see the grou.d where I was at, and I lost my 


balance there. | 
Q I don't think I understand you. May I go over 

this again with you, Mr. Rodriquez? | 
You say you turned and walked towards this door. Did! 

you continue to walk forward until you put your hand on the 

door or did you turn your body in some other direction or 

do something else? 

A If I could demonstrate it, I probably could show 

you better. In speaking about it, I can't. I can demon- 

strate along the wall here. 


MR. KAIN: May the witness do so? 


THE COURT: All righi. He indicated the 


2 


Ww 
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front cf the Jury bex. 

(Whereupon, the witness leaves the witness 
stand.) 

THE WITNESS: I was walking through the 
passage this way with the flacilight (indicating) . 
Here's where the reefer box is (indicating). 

THE COURT: Indicating with his left 
hand. He is walking parallel with the reefer 
box. 

THE WITNESS: I came this way with the 
light down and I shined my light towards the 
handle. 

THE COURT: The witness turns, makes a 
left turn, and indicates with a hand holding 
the light with his right, shinir it down along- 
side the door of the reefer box. 

THE WITNESS: That's correct. So, I saw 
the handle. As I turned around this way, I 
don't know how, but I came a few feet up -- 

THE COUR’: The witness now moves until 
he 1% point about: three feet beyond the point 
of the door, and he has completed or partially 
completed the rest of his turn so that he is 


Adw facing the door and flashing his light down 
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to the door; is that correct? 


THE WITNESS: That's correct, sir. 


THE COURT: All right. 


THE WITNESS: 60, when I went to put the 
light down and turn this way (indicatine*. when 

I went to go down to look for the glovuy -- 

THE COURT: The witness bends over and 

points tothe ground by the resafer door, and steps 

back. 

THE WITNESS: That is when I went down. 
THE COURT: That is when you went down. 
Have I described your movorents correctly? 
THE WITNESS: That's right. 

BY MR. KAIN: 

Q Mr. Rodriquez, this jury box rail that you ha 
been duscribing, you indicated that this rapresented the 
the outboard bulkhead of that reefer box as you camé into 
the hatch? 

A Well, I came into the hatch and I saw the reefer box 
wall there. 

Q ' That is the side -- 

Yes, sir. 

) The offshore side of the reefer box? 


Yes, sir. 
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Q Is that correct? 
That'r correct. 


Q And there can: a time when you came to the end 


you turned like this (indicating)? 


of this offshore side of the reefer box and you indicated 
| 


A Yes, sir. 
THE COURT: Indicating a half turn to 

the left. 

Q A half turn to the left. When you turned a 
half turn to the left and shined your Light, you say you 
saw the handle of the door? 

A On the reefer box, yes. 

Q On the reefer box. 

Now, how far along the forward wall or bulkhead of tha 
reefer box was the door located? 

THE COURT: Are you saying “door” or 

“handle”? 

Q The door. 

I don't know. I know I -- 

Q It wasn't right at this corner; was it? 

I don't remember now. 

Q You don't know where along this -- 

No, I don't. 


Q Did you then continue turning so that your 
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back faced forward and you were facing towards the forward 


wall or bulkhead of the reefer box? 


A Well, I didn't have my back completely turned. I 


was semi-turned. 


Q Semi-turned? 
A Right. 

Q Did you then move towards the reefer box door? 
A No. I moved back to see where I was at, to see if 


I could see the ladder. When I moved back, that is when 
I fell down. 

Q Had you turned inboard or to the left from 
this corner of the reefer box, the offshore? Had you gone 
any distance in from there or were you out there at this 
corner at the time of your accident? 

THE COURT: Indicating the corner of the 
side and front of the reefer box. 
MR. KAIN: The offshore side and front, 

Your Honor. 

A I couldn't remember clearly. But I think I took a 
few steps in, inshore. 

Q In what direction did you take the steps? 
Sideways, backwards? What did you do? 


A I don't remember. 


THE COURT: If you are turning left, 


460 
417a 


Rodriquez - cross 65 
well then, you were proceeding generally in the 
direction of the opposite side of the ship. 

THE WITNESS: Yes, sir. 
THE COURT: Were you not? That would 
inboard side? 
THE WITNESS: Yes, sir. 
BY MR. KAIN: 


Q Now, Mr. Rodriquez, you told us the other day 


when you left the hatch, you took off your gloves, put them 


with your hook and threw them on the deck near the after 
ladder and No. 2 hatch? 
A That's correct. 

Q Now, was the after ladder anywhere near where 
you were at the time of your accident? 
A * can't remember at this point. 

Q You didn't expect to find your gloves and your: 
hook at this reefer »e» door; did you? 
A Not at the door. 

Q You expected to find them where you had left 
them, adjacent to the ladder at the after end of the hatch; 
is that correct? 

a In that vicinity. 
Q But yor don't now recall where that ledder 


was located; is that correct? 
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A ¥y don't remember now. 


— 


: Q Do you remember, Mr. Rodriquez, your testimony 


under oath at my office on May 13, 1969? Page 41, line ll, 


do you remember being asked this question: 


"Question: 


hatch, what happened?” 


And did you give this answer: 


"A Well, I sew the refer box. Then I had the 


flashlight over to the handle, che way you move the handle 


W up and down to get in. I figured that was the same hatch 
12 that I was in.” 


Aftar you came into the hatch, No. 2 
Do you remember ceing asked that? 
| 
| 


| 
14 | A Yes, sir; I remember. 
4 Q That question and giving that answer? 
7 Were you asked this question: 
1; "Q When you say ‘the handle up and down,' are you 
18 referring to the handle of the reefer box?" 
19 And did you give this answer: 
20 “A Yes, that's right." 
21 A Yeu. I said thac. 
22 Q And were you asked this question: 
ei 23 "Q Would you go on, please?” 
24 And did you give this answer: 


25 "A Then I started shining down, looking for the 
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gloves and hook. When I started, I was going like this 
towards backwards, feeling thia way, backwards. I knew we 
left the hatch covers on. I didn't think the hatch covers 
were off. And when I started back, I lost my balance and 
went down. I thought the hatch covers were still on." 

Were you asked that question and did you give that 

answer? 
A Yes, sir. 

Q And were you asked this question: 

"Q At the time you lost your balance and went down, 
were you walking backwards?" 

And did you give this answer: 

“A I was semi, half and half. I wastrying to feel 
my way along the wall. I was standing up backwards towards 
the hatch that was open." 

Do you remember being asked that question and giving 
that answer? 

A Yes, sir. 

Q And were you asked this question: 

"Q In which direction were you moving, side, forwa 
or backward?" 


And did you give this answer: 


"A I was moving in a side direction with my back 


towards the open hatch, my face towards the wall, or like 
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"Mr. Klonsky: Indicating sideward motion." 
Were you asked that question and did you give 
that answer? 

Yes, I did. 

Q Were you asked this question: 


"Q Are you indicating that you are moving along the 


wall or bulkhead of the hatch? Is that what you mean, or | 
| 


the reefer box?" 

And did you give this answer: 

"A Well, the reefer box is this way. The hatch is 
open" -- 

MR. KLONSKY: Excuse me, Mr. Kain. I 
think the word “box" does not appear there. 
MR. KAIN: I'm gorry. 

Q "Well, the reefer is this way. The ladder 
is over here. I knew I put my gloves and hook right by the 
ladder. I got in this way. I saw the reefer. I shined 
my light on it. ty back was turned to the open hatch. 

"Mr. Kionsky: What is that? 

“The Witness: The hatch. The whole thing was open 
where you could step on it. 

ws 8 Could you see -- 


"Mr. Klonsky: Into the square of the hatch? 


nN 
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"The Witness: Yes. 


wh > Could you see it was open, with the flashlight? 

"A No. 

aa Your back was toward the open hatch; is that 
correct? 


ba? | Yes," 


I am skipping to page 43, line 21: 


" Was your back toward the square of the hatch? 
"A Yes. 
"Q Were you moving along the side or the bulwark 


or the reefer box? 

"A I just veered away from the reefer box going 
towards where the ladder was at. Then I stopped just to 
shine the light to see where the glove was at. I didn't 


see it. 


"Q Did you see the ladder? 


"A No. But I saw where the ladder comes. I 
didn't see actually the ladder because the reefer is like 
this and the ladder is over here in the front. There is a 


little space here." 


Do you remember being asked those questions? 


Q And giving those answers? 


Page 46, line LU, were you asked this question -- I'm 
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sorry. Line ll: 
“7% And were you backing up shining your light 
down, is that correct, whea you go into the hatch square? 
"A Yes." 
Q Were you asked that question and did you give 


that answer? 


A Yes, sir. 
Q Were you asked this question: 
3 Was there any light in No. 2 hatch at all in 


the upper ‘tween deck?” 


Did you give this answer: 


"No." 
A That's correc*, 
Q And were you asked this question: 
"Q Woulc you characterize it as very dark?" 


An? did you give this answer: 


"A Yes, because I thought it was open. I thought 


that “here was going to be light there. When I got into 
the hatch, it was still dark." 

Were you asked that question and did you give that 
answer? 


A Yes. I thought the top deck was open. 


THE COURT: In other words, when you said you 


thought the deck was open, you were referring 
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to the main deck? 
THE WITNESS: Yes. 

Q But you were asked those questions and you 
gave those answers; is that correct? | 
A Yes, sir. 

Q Now, when you stepped back into this hatch, 
what happened then? 
A Excuse me? 

THE COURT: When you stepped back into | 
the hatch, what happened then? 


| 
A I fell. I went back. 


Q What do you next remember? 
A Hitting -- 1 screamed. 
Q What happened then? 
A I hit the floor. 
Q And then what happened? | 
A After a little while, some people came down to help | 
i | 
Q bid you talk to them? | 
A I talked to somebody there, yes. | 
Q You were taken off the ship, were you, ateaaeay 
thereafter? | 
A Yes, sir. 


Q How were you taken off? 
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A I was put in a i like a basket made out of some kind 
of metal, and winches took me out of the hold of the ship. 

Q Have you since gone back to work, since the 
day of your accident, in any capacity? 
A No, sir. 

Q When dieide you last hospitalized for the injuri 
which you got in this accident? 
A That was in '67 when I had the accident. 

Q When were you last treated for these injuries 
by a doctor other than Dr. Grawbard; do you remember? 
az Last month, I went to the hospital. I had a strong 

They treated me there. 

Which hospital was that? 
was the Holy Family Hospital. 


In Brooklyn? 


sir. 
How long were you at the hospital last month? | 
A Well, they gave me some medication. They helped me | 
over there for about an hour. 
THE COURT: I didn't catch that. 


THE WITNESS: I had a strong pain in my 


stomach. I went back to the hospital where 


THE COURT: You don't mean they operated 


they operated on me. 
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on you back in '67? 
THE WITNESS: Yes, sir. 
THE COURT: All right. 


BY MR. KAIN: 


on you last month. You mean where they operated oe 


Q Well, were you just treated there? You weren ‘t 
admitted as a patient to the hospital? 
A Ne. They just gave me medication. 
THE COURT: Medicine? 
THE WITNESS: Yes, medicine. They checked 

me over. 

Q Well, when were you last treated by a doctor 
other than Dr. Grawbard after your accident, other than thie | 
recent visit you made to the Holy Family Hospital last month? 
A Well, then again last month, I went to a medical 
center right next to my neighborhood. I had told them I 
had complaints about my head -- 

THE COURT: No. You were asked -- 
THE WITNESS: Last month. 
THE COURT: Yes. To a medical cencer 
in your neighborhood? 
THE WITNESS: Yes. 
Q What Medical centers have you been treated at 


other than Holy Family Hospital -- incidentally, what is 
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the name of the medical center in your neighborhood? 


A It is William Berg Medical Center. 
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Q William Berg Medical Center. Was that the 


only time you were treated at the William Berg Medical Centex? 


A No. I went to the Wyckoff Hospital in emergency, too. 
Q When were you at the Wyckoff Hospital? 

A Several months back. 
Q Let me see if I get these straight. Since 


you were discharged from Holy Family, you went back last 


month for medication? 


A Yes, sir. 
Q Were you there mcre than once? 
A I nave been to the Holy Family several times for 
emergencies. 
Q Just for treatment? 
A Just for treatments, yes. 
Q You haven't been admitted there? 
A No, sir: 
Q And you haven't come under treatment of a 


specific doctor. You were given drugs or medication; is 


that correct? 


ny I only go to Dr. Grawbard. He gives me medication. 


Q That is my question. Are you going to any 


other doctor other than Dr. Grawbard for treatment? 
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A No, sir. 
Q When was the last time that you went to a 


doctor other than Dr. Grawbard on a regular basis for treat- 


ment? 
A A regular basis, no. 
Q MOre than once? 
THE COURT: He said: "No." 
A No, Sir. I haven't. Just on emergencies, I go to 


the nearest hospital. 

Q No. My question was: When was the last time 
privr to today that you went to a doctor for a course of 
treatment, more than one occasion to this same doctor, 


other than Dr. Grawbard? 


rN No. I haven't been. 
Q You haven't been since you left the hospital? 
A Yes, sir. At first, I was with Dr. Massela for I 


don't remember how long. 

Q And how long were you under treatment by 
Dr. Massela? 
A I don't remember. 


Q Did it go over into 1968 or did it end in 


1967? 


THE WITNESS: It probably went into 


about close to a year after the accident. 
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MR. KLONSKY: About a year? 


THE WITNESS: Yes. Something like that. 


Q Sometime after July of '68? 


I don't remember it exactly. 


Q But sometime in that area, about a year? 


It could have been, yes. 


Q And have you been under regular treatment by 


any doctor other than Dr. Grawbard since that date? 


No, sir. 
MR. KAIN: May I have just a moment? 


THE COURT: All right. 


BY “R. KAIN: 


Rodriquez? 


Q fou still drive a car, don't you, Mr. 
Yes, I do. 
Q And do you remember when you last applied for 


a renewal of your license? 


I don't remember. 


MR. KAIN: May I mark that for identi- 


fication? 


THE CLERK: A document marked for Identi- 


fication as Defendant Pedersen's Exhibit E. 
(So marked.) 


(Document is handed te counsel.) 
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MR. KLONSKY: I can'* see the date on 
it. Can you tell me? 
(Private discussion held between counsel.) 
THE COURT: All right. You have examined 
it. Continue. 


MR. KLONSKY: Well, Your Honor -- 


{ 
THE COURT: You have your right on 


cross-examination. 
MR. KLONSKY: I object. Other than it 
hasn't been offered yet -- 
THE COURT: It hasn't been offered. 
MR. KLONSKY: I am just inquiring as to 
a date on it. 
BY MR. KAIN: 
Q Will you look at that photostatic copy, 
Mr. Rodriquez, and tell me if it bears your signature? 
(Document is handed to the witness.) 
THE COURT: Does the original of that 
bear your signature? 
THE WITNESS: Yes, sir. 
THE COURT: The witness says: "Yes." 
Q Is that a copy of the application which you 
filled out when you last applied for a driver's license? 


A I guess so. 
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Q Do you have your driver's license with you? 
No, I don't. 

aHE COURT: What is the date of that 
application? 

THE WITNESS: It says April lst here. 

THE COURT: What year? 

THE WITNESS: I don't see the year. 

TUE COURT: Well, you remember. You 
were there. 

THE WITNESS: I don't remember exactly. 

THE COURT: Was it thie year? 

THE WITNESS: No. It wasn't this year. 

THE COURT: Last year? 

THE WITNESS: I don't remember exactly 
when I took it out. 

THE COURT: Is that your current appli- 
cation? 

THE WITNESS: I would have to check 
it with my license. I don't know what year 


this one was. 


BY MR. KAIN: 


Q When does it say it expires, Mr. Rodriquez? 
"71; 3/31/71. 


Q So, that is your current driver's license? 


” 


ee 
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Yes, sir. 
THE COURT: Wall, they are good for 
thre: years; aren't they? 
THE WITNESS: Yes, sir. 
MR. KAIN: I believe so, Your Honor. 
THE COURT: All right. So, you applied 
shortly before March 30, '68? 
THE WITNESS: I would have to look at 
my license to make sure. 
THE COURT: i you apply as much as 
six months before it expires? 
THE WITNESS: I don't remember. 
THE COURT: Have your license here this 
afternoon. 
THE WITNESS: If I can find it 
COURT: You had trouble finding it? 
WITNESS: Yes, sir; I had. 
COURT: All right. 
BY MR. KAIN: 


Q When you made out this application, you were 


asked certain questions, weren't you, Mr. Rodriquez, on 


the application? 
A Yes, sir. 


MR. KAIN: Incidentally, Your Honor, 
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on the basis of the witness' answers to my 
questions, I would like to offer it in evidence. 

MR. KLONSKY: Well, if we can find the 
date when he made this up, I would not object 
to it. 

THE COURT: Well, you don't object to 
its authenticity as a photostat? 

MR. KLONSKY: No. 

aus COURT: All right. Mark it. 

THE CLERK: Defendant Pedersen's Exhibit 
E previously marked for Identification now marked 
in Evidence. So marked. 

(So marked.) 

(Exhibit is handed to the Court.) 


THE COURT: Is the expiration date on 


MR. KAIN: Yes, it is, Your Honor. It 
is typed. 
THE COURT: I see. March 31, ‘71. 
BY MR. KAIN: 7 
Q Would you look at that exhibit, your applica- 


tion, and would you tell me weren't you asked certain ques-~ 


tions with respect to your health on that application? 


THE COURT: JUst answer the question. 


3 


~ 
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Q Did you answer those questions? 
Yes, I did. 
Q Can you read the questions on that? 

THE COURT: No. You read them to the 
Jury unless you want him to read them to him-~ 
self. 

MR. KAIN: Maybe his eyesight is better 
than my mine, Your Honor. 

THE COURT: All right. On that basis, 
we'll take a recess now for five minutes. 

(The Jury leaves the jury box.) 

(Recess taken.) 

THE COURT: Mike, would you ask the Jury 
in, please? 

THE CLERK: Yes, Your Honor. 

(The Jury enteres the jury box.) 

THE COURT: You may continue, Mr. Kain. 

MR. KAIN: Your Honor, before I proceed, 
may I note on the record that counsel has sti- 
pulated -- 

MR. COHEN: Mr. Wolf isn't here. 

MR. KAIN: Oh, I'm sorry. 


THE COURT: All right. All counsel are 


24 


25 


ee 
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here. 
What is the stipulation? 
MR. KAIN: We have stipulated, Your 

Honor, that this application for a driver's 

license, which is defendant's Exhibit E in 

Evidence, is dated April 1, 1968. 

MR. KLONSKY: So stipulated, Your 

Honor. 

THE COURT: All right. 
BY MR. KAIN: 

Q Mr. Rodriquez, will you look at this applica- 
tion, Defendant's Exhibit E in Evidence, and I direct your 
attention to the last page. 

(Document is shown to the witness.) 

MR. KLONSKY: The last page? 

MR. KAIN: The last page of the appli- 
cation, the back of it. 

Q Did you, in answer to the question how long 
or how many miles you had driven the previous 12 months -- 
that is, the 12-month period prior to April 1968 -- check 
the box 4- to 6,000 miles? 

THE COURT: Let me see it. 
A I don't ~-- all I remember is that there was a lady 


asking me questionsthen, and I don't know if she was the 
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one who checked them off or I was the one. 
THE COURT: In other words, you applied 
at the ‘lotor Vehicle headquarters? 
THE WITNESS: That's right. | 
THE COURT: So, when she -- | 
| THE WITNESS: 1 don't remember. | 
| THE COURT: If she checked it off or 


you checked it off, the figure was applied by 


| | 
you? 

THE WITNLSS: She probably asked me | 

| | 
| that. | 
THE COURT: She didn't make it up; did | 

she? | 


| 

| 

THE WITNESS: No. She just asked the 
| different ones,and I just took one. 


THE COURT: It is not @4-to 6. [t is 


4,000 to 5,999 ~- 
| MR. KAIN: TI am sorry, Your Honor. 


THE COURT: (Continuing) -- miles. 
BY MR. KAIN: 
Q Will you look at the first page of that, the 
question, specifically questions 1 and 5. Are the questions 
having to do with your physical condition, and specifically 


5, which asked if you had suffered a disability or of a 
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previously existing disability had worsened, did you answer 
all those questions in the negative? 


A Yes, I did. 


MR. KLONSKY: May I see this? 
THE COURT: Yes. 


Mr. Cohen. 


| 
| 
| 
MR. KAIN: No further questions. | 


Mr. Rodriquez, when you went to work on the 


Sunny Prince on the morning of July 3, 1967, I believe you | 
said you had a medical card. 
A Yes, sir. | 

Q Do you have that card with you? | 

No. I don't have any of my papers. 

Q Now, when you first started to work that morn- 
ing, you worked in the No. 2 hatch; is that right? | 
A Yes, sir. 

Q And part of the work you had to do at that 
hatch that morning was to remove the hatchboards? | 
x That's correct 

Q You have already described to the Jury that 
those are wooden boards, and the dimensions are acaba 


what? 


A Five feet long, something like that, and about three 
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feet across. 

Q And about how thick are they? 

Maybe about three inches. 

Q And does one man remove them or do two men 
work on a board together? 


A Two men work on a board. 


things in which you can grab ahold of them? . 
A Yes. They have spaces on each side where you can 


put a hook through and pick them ° 


| 
| 
Q Do those boards have recessed rings or other | 
| 
| 
| 
| 


Q And each of you would work on an opposite side) 


of the board and pick it up with your hooks; is that it? 


A Yes, sir. 


| 
| 
Q And the boards at the No. 4 hatch were the 
same as the ones at the No. 2 hatch; is that right? | 
A Yes, sir. | 
Q And before noontime, you had gone to the | 
No. 4 hatch and your gang had been opening up the No. 4 
hatch boards? 
A That's correct. 
Q Did you use your hooks at that time to open 
up the No. 4 hatch boards, or your hands? 


A No, I used my hands. | 
Q At that time, you normally would have used = 


; 
| 


| 
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hook to open up the boards at the No. 4 hatch? 
A Yes, sir. 

Q Did you at that time, not having your hook, 
did you ask your boss or snapper to go back to the No. 2 
hatch to get your hook? 
A It was so close to 12 --~ 


Q I asked you if you asked your boss or snapper 


you left at No. 2? 


at that time if you could go back to get the hook you say | 


a No, sir. 
Q Now, the wood that these hatch boards are made | 
out of is rough, splintery type wood; is that correct? | 
A Yes, sir. | 
Q And normally, you would wear your gloves if 
you were going to handle them; isn't that right? 
B That's correct. 
Q Is it your testimony that you had neither your) 


hook or your gloves on and that you nonetheless removed 


the hatch boards? 


A Yes, sir. There was metal there so you wouldn't harm) 

your hands to pick it up. | 
Q If I recall your testimony, it was between 

11:15 and noontime, approximately 45 minutes that you spent 


at the No. 4 hatch removing the hatch boards on the main de 
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All right. 


Did you see your snapper or hatch 


boss during that period of time? 


A Yes, I did. 


Q 


missing hook and gloves; is that right? 


A 


No. 


Q 


Now, when you finished your work in the No. 2 


hatch, were you done discharging all the cargo? Is that 


| 

correct? | 
A That's correct. | 
Q And that was approximately 11 o'clock in the | 
mornina? | 


A About. 
Q And you heard somebody say to come up? | 
A That's correct. | 
! 
Q And it is your testimony, if I understand you, | 


that you left your glove and hook in the No. 2 upper 'tween | 


deck somewhere? 
A That's correct. 
Q And was there some reason why you left it 


| 
| 
| 
there when you had finished all the work in that hatch? | 
A I thought it was lunchtime and I thought I was going | 
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to come back to the same hatch. I always leave my gloves 
and hook if I'm going back to the same hatch after lunch. 
Q It was your testimony that you had finished 


discharging all the cargo in that hatch; is that right? 


Q What other work would there have been for you 


} 
| 
A Yes, sir. | 
in that hatch if you had finished discharging? | 

| 


A Loading. 

Q Did anybody tell you that? | 
A We usually discharge a hatch and load a hatch right | 
up. | 

Q Is it your practice to leave your gloves and | 
hook behind when you are finished discharging a hatch? | 
A Correct. 

Q Do other men in your gang have the same prac- 
tice? 
A Most of us, we do. 

Q Is it your testimony that there were a number 


of gloves and hooks left behind in the upper ‘tween deck? 
A I don't know what the men did. I know what I did. 


Q Did you see anybody else of the men in your 


gang leave their gloves and hooks? 


A I was the first one out, the first one to take my 


hooks and gloves off and the first c..e up the ladder. 
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Q Now, when you came up on the main deck at the 


No. 2 hatch, did you see the deckmen of your gang working? 


A I saw two, yes. 

Q And if it had been lunchtime, those men would 
have gone off the gangway; wouldn't they? 
A But I didn't see them working. 

Q Did you see them there at the main deck level? 
A Yes, I saw them. As a matter of fact, I saw them 
when I was going off. 

Q And they were still there? 

They were still there. 


Q Did you ask them whether or not it was lunch-~ 


A The deckmen leave their lunches in some kind of 5 -- 
the ship houses, where their machines are, and it keeps thei: 
lunch warn. They eat up on deck sometimes. 

Q Did you see the deckmen eating lunch at 11 
o'clock? 
A I don't bother with them. 1 take off, 

Q Did you see them break? 

Yes. 

Q Did you ask them whether wt was lunchtime? 

I just took off. 


Q Now, did you say something in answer to Mr. 
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Kain's question that as you were back there in the No. 2 
hatch, you had put one foot on top of the combing? 


A Yes, zir. 


All I know is I had one foot on the combing and went 


| 
| 
Q Which foot? | 
| 
| 


Q What was the purpose of your stepping onto the 


combing? 
A It was a little high. I think the combing was a 
little high. 

Q HOw high off the deck? 

Maybe a few inches. I don't know. 

Q When you were working earlier in the morning 
On the upper No. 2 ‘tween deck, there was some deck space 
between the reefer and the after part of the hatch where the | 


combing was; is that right? 


A That's correct. 

Q When you put your gloves and hook down, as you 
say, did you put it on the deck or on the hatch boards that 
at that time were in place? 


A On the dck. 


Q On the deck between where and where? 
A I don't know exactly. I know I just threw it, and it 


fell on the deck. 


443a 


Rodriquez - cross 
Q On the deck near the ladder, though? 
Somewheres around there. 
Q Was the ladder connected to the deck or was 
the ladder on the inside of the combing? 
A I don't remember where it was. 
Q One more question. 
As you were going from the No. 4 hatchback to the No. | 


2 hatch, you say you did meet with some of the ship's 


A I saw them on No. 4 hatch. 


And that was before you went into the No. 2 


cleaners? 
| 
That's correct. 


Q Did you ask them if they had found your gloves 


i 


and hook in the course of cleaning No. 2? 


A I didn't talk with them. 
MR. COHEN: No further questions. 
THE COURT: Mr. Wolf? 
MR. WOLF: No, sir. 
THE COURT: Redirect? 


REDIRECT EXAMINATION 


| 
| 
| 
| 


BY MR. KLONSKY: 
Q Mr, Rodriquez, this application for a driver's 


license states thereon: “Eye test required." 


444a | 
Rodriquez - redirect 92 | 
A Yes, sir. 
Q bid you have any discussion with the person 


who made up this form? 


A No. 
Q Sut it says: "Lye test required;" is that right? 
A Yes | 


Q Now, these questions ask the following: | 

"One, have you had or been treated for epilepsy, 
a convulsive disorder, fainting, or dizzy spells, or any 
condition which caused unconsciousness?" 

You answer: "No." Is that right? 


A Yes, sir. 


Q Have you been treated for a heart ailment? 


No, sir. 


» 


Q Have you had any mental illness for which you 
had been confined to a public or private hospital? 

You answered no to that; is that correct? 
A That's correct, sir. 


Q Is it necessary for you to wear glasses or 


contact lenses while driving a motor vehicle? 
Your answer was no to that? 
A That's correct. 


Q Hlave you sustained physical disability or has 


a previous disability become wors.:? 
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The answer is no to that; correct? 

That's correct. 

Q Have you completely lost the use of a leg, 
arm, or foot? 

ir answer is no? 

That's correct. 

Q Have you lost the vision of one eye and/or 
has your hearing become impaired? 

Your answer was no; right? 


That's right. 


respecting to working on the pier, you call that a medical 
card? 
A Yes, sir. 

Q What is the basis of that or nature of that? 
A That shows how much seniority you have, more than 
another fellow. 

Q Why did they call it a medical card? 
A That is one of the beginning cards when you start 
working. It is a medical card. There is less than that. 
There is a lower form of a card. 

THE COURT: Well, a medical card doesn't 
mean you are sick; does it? 


THE WITNESS: No. It means that physically, 


} 
| 

1 
Q Now, Mr, Rodriquez, this card that you had with 
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you are capable of doing the work. 


it sayS you are weil? 


A That': yLFEcCT, sir. 


Q In other words, it doesn't say you are ill. | 


Q Now, Mr. Rodriguez, when you proceeded through 
this passageway to get to the !.. 2 hatch,was there any sign | 
or any advice or any warninc given to you about not going | 
in there? | 
A NO; Sit. | 

Q On other ships, not this one, had there been | 
similar passageways to go underneath the hatch? | 
A Yes, sir. 

Q And in fact, you didn't sustain your accident 
in this areaway; it was after it you got to the No. 2 hatch; 
isn t that true? | 

That's correct, sir. 


Q Are you -- have you tried to drive a hi-lo 


since this accident occurred? 


A No, sir. 
Q How does driving a hi-lo differ from driving 

an ordinary vehicle? 

A In an ordinary vehicle, there's air in the tires. 


You use a finger or so. In a hi-lo, you have to use stren 


The tires are made out of solid rubber. 
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Q You have to lift weights on these forks? 

Yes, sir. 

Q And you have to service your vehicle? 

Excuse me? 

Q Did you have to get gas and things like that 
for your vehicle? 
A Yes, siz. 

Q Are there times when these hi-lo's are put 


into the holds of ships? 


you work down there, too? 
Correct. 


Q Now, with respect to the carqo at the No. 4 


hatch which you came to at 1 o'clock, were they untanned 


hides; is that what you call them? 
A Yes, sir. 
Were these steer hides or bovine? 


THE COURT: Hold it. Is there a -rob- 


MR. KAIN: Your Honor, I wish to object 
to tir. Klonsky leading the witness. It seams 
to me at this point, Mr. Klonsky is testifying 
and the witness is yiving yes or no answers. 


THE COURT: Well, we have it in without 
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THE COURT: Well, he is referring to the 
fact that the witness then wanted to get his 
hook. 


KLONSKY: 


Q Did the natureof that cargo require gloves and 


Surely. 
ThE COURT: You ave saying that to 


handle these hides -- 


THE WITNESS: You need the hooks and 


gloves. 


THE COURT: (Continuing) -- it required 


the hook and glove. Is that why you asked to 
get them? 
THE WITNESS: Yes, 


Q Now, Mr. Rodriquez, in answer to questions 


posed by Mr. kain, you referred to the Wyckoff Hospital 


and other places; right, sir? 


A That's correct. 


Q Have you also gone back to the ILA Clinic 


Since then? 
A Yes, sir. 
Q With respect to the Wyckoff Hospital, what 


were you there for? 


24 


25 
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A It was an emergency. I had this pain, strong pain 


in my stomach and it was like the pains I used to get in 
the beginning when I had the accident. So, I went back to 
the Wyckoff Hospital. 


THE COURT: Do you say it was or itwas 


not? | 
THE WITNESS: It was. | 
Q How many times did you go to Wyckoff Hospital? | 
A Several times. I don't remember. | 
Q In what year was that? 
A This year and last year, too. 
Q What about this clinic in your neighborhood; 


what did you go to it for? | 


A I still had the pain over my face. | 
| 
Q Indicating the left cheek. 
A And I wanted to see if here was another doctor who 


could examine it just to see what he could tell me about 
it. 

Q When did you last have pain there? 
A I have pains there practically -- normally every 


day, usually. The lights here give me pain. 


MR. KLONSKY: I have nothing further. | 
THE COURT: Recross examination? 


MR. COHEN: Yes. Just one or two. 
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RECROSS EXAMINATION 
BY MR. COHEN: 

Q Mr. Klonsky asked you some questions just now 
about hi-lo's. You answered one of his questions that 
hi-lo's lift cargo; right? 

A Yes, sir. 


Q And they have actually two blades on the front 


of the hi-lo that go up and down with cargo on them; is that 
correct? 
A That's correct. 

Q And the man who operates the hi-lo uses 
machinery to cause those blades to come up and down; doesn't 
he? 


A Yes, sir. 


Q You don't get out yourself and lift it up and | 


No, sir. 


Q And hi-lo's travel around on piers at reletively 
slow rates of speed; do they not? 
A Some. 
Q About how fast do they go on the average? 
They have power steering --~- 
0 How fast do they Operate on the average? 


I wouldn't know. 
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Do you drive hi-lo’s around 50 or 60 miles 


You have been there. Give us an idea of how 


fast they operate? 
THE COURT: Does it go as fast as 10 miles 
per hour? 
THE WITNESS: Faster. 
Q 20 miles per hour, about would you say? 
I wouldn't know. 


MR. COHEN: No further questions. 


THE COURT: Mr. Wolf? 


MR. WOLF: None. 


THE COURT: All right. Step down. 
(Whereupon, the witness was excused.) 


MR. KLONSKY: Your Honor, may I now offer 


in evidence the hospital bill -- may I just have 


a moment, sir -- for his stay at the Holy Family 
Hospital? 
(Document is handed to defense counsel.) 


MR. KAIN: Does it show a total anywhere 


on it? 
MR. KLONSKY: Yes, it does. 


THE COURT: Whisper. Don't engage in 
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please. 


MR. KLONSKY: Your Honor, the hospital 
record we have now in evidence is poorly photo- 
stated, and all mixed up. 

THE COURT: Well, unmix it. 

MR. KLONSKY: TI have a better copy. 

THE COURT: Well, agree with your adver- 
saries on that. If you have any problems, you 
will bring it to the Court's attention. 

(The jury entered the jury box.) 

THE COURT: All right. The defense will 


proceed, 


MR. KAIN: Mr, Rogeberg. 


OLAF ROGEBERG ‘ having been called as a 


witness, is duly sworn by the Clerk of the Court 
and is examined and testifies as follows: 
THE CLERK: What is your full name, sir? 
THE WITNESS: I better write it down for 
you, (spelling) 0-1l-a-f- R-0-g-e-b-e-r-g, 


THE COURT: will you pronounce it for the 


jury? 


THE WITNESS: Olaf Rogeberg. 
THE CLERK: Where do you live? 


THE WITNESS: In Norway. 


#§ 
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THE COURT: Give an address. 

MR. KLONSKY: Is it R-0-g-e-b-e-r-¢? 

THE CLERK: Yes. 

THE COURT: Give an address in Norway. 

THE WITNESS: Norway, Votteroy. 

THE COURT: What is that, the name of the 

town? 

THE WITNESS: That is an island. 

THE COURT: That is an island? 

THE WITNESS: That is an island, yes. 
DIRECT EXAMINATION 


BY MR. KAIN: 


| 
Q Mr. Rogeberg, will you keep your voice up? 
Speak slowly. If there is anything I say that you don't un- 
derstand, would you ask me to repeat it? 
By whom are you presently employed, Mr. Rogeberg? 
A I am employed by Olaf Pedersen Rederi. That is the 
office -- 
MR. KLONSKY: That is this -- 
MR. KAIN: Would you let me? 
MR. KLONSKY: Your Honor, may I rise and 
ask if it is this defendant? 


THE COURT: Yes. That is this defendant. 


Olaf Pedersen Roderi. 
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Q What job do you personally have, Mr. Rogeberg, 


with Olaf Pedersen Rederi? 


| 
BY MR. KAIN: | 
| 
| 


A I am the captain on the SUNNY GIRL. 
THE COURT: What is it? SUNNY GIRL? 
THE WITNESS: Yes. 
THE COURT: That is not the same as the 
SUNNY PRINCE? 
THE WITNESS: No, it isn't. 


THE COURT: It is a different ship. 


How long have you been going to sea, Mr. Ras 


1953 . 


And how long have you held a license of any 


my mate's license in 1959. 


Q How long have you held a master's license? 
Since 1964, 
Q And by whom is that master's license issued, 


the one that you hold? 


A It is issued by the Norwegian Maritime Government or 


authorities. 
Q Is it an unlimited license? By that I mean, ts 


4t any tonnage, any ocean, anywhere in the world? 
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Yes. I can sail anywhere. 


Q Have you previously been employed aboard the 


SUNNY PRINCE? 
A Not since I paid off in 1967. 
Q When did you first go to work on board the 
PRINCE? 
It was in December, 1964. 
Q And when you first joined the SUNNY PRINCE, 


what did you join it as? 


A I joined it es a first mate. 
Q Did there subsequently come a time when you 
held a higher position aboard the ship? 


A I paid off that first time as a first mate, and after 


five months, I came back as a first mate again. After four 
months, I became chief mate. 


Q Can you tell us approximately when you became 


A In April, 1966, 
Q And how long did you remain aboard the SUNNY 
PRINCE as chief mate: after April, 1966? 


A Until July, 1967. 


Q Captain, I show you this book and ask you if 
you'd care to tell me what it is? 


(Book handed to the witness.) 


| 
the chief mate of the SUNNY PRINCE? 
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A That is a log book of the SUNNY GIRL, covering the 
period March 3, 1967. 
Q Is it the SUNNY GIRL? 
No, the SUNNY PRINCE. I'm sorry. The SUNNY PRINCE. 
Q From what dates -- when does start? 
On the 8th of March, 1967. 
Q And when does it end? What is the last date 


in the log book? 


A The 5th of -- the 5th of September, 1967. 


2 Is that the vessel's rough log or the vessel's 
smooth log? 
A That is the vess’l's rough log. 


Q Rough deck log? 


Q Could you tell me who makes the entries in the 
vessel's rough deck log? 
A That is the officer on watch. 


Q A particular officer who is on watch at the 


Q Is that a log book and entry which the ship is 
required to keep in the regular course of its business? 
A Yes, it is. 


MR. KAIN: I offer it in evidence, your 


24 


25 
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Honor. 

THE COURT: Show it to your adversary. 

What language is it in, Captain? 

MR. KAIN: It is in Norwegian. 

THE WITNESS: Norwegian, yes. 

MR. KLONSKY: I can't read this book to 
know what it says, to know whether there is any- 
thing objectionable in it. 

THE COURT: Is it cnaly as to the transla- 
tion or in any other regard? 

MR. KLONSKY: That's all. I know what it 
is. As far as what it says, if it is contradic- 
tory to what they have previously given, I would 
object to it. The translation of the log in 
English -- 

THE COURT: In other words, you have a 
translation of the relative part of the log? 

MR. KLONSKY: That's right, your Honor. 

THE COURT: A purported translation that 
you received from the defendant shipowner? 

MR. KLONSKY: Yes, sir. 

THE COURT: Mark it subject to the accuracy 
of the translation. 


THE CLERK: This will be marked. 


13 


nN 
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THE COURT: It is a deck log. 
THE CLERK: Deck log is Defendant Pedersen's 
Exhibit F in evidence on conditions indicated by 
the Court. So marked. 
(So marked. ) 
(Log book is handed to the Court.) 
THE COURT: Okay. I am returning the ex- 
hibit to the witness. 
(Exhibit is handed to the witness.) 
BY MR. KAIN: : 
Q Captain, will you look at that log book and | 
tell me if you can, when prior to July 3, 1967, the SUNNY 
PRINCE called at the Port of New York? 
THE COURT: Most recently before July 3rd? 
Q When it came in on that occasion, on the occa- 
sion it was in for July 3rd. 
A At July 4th, you ask? 
Q No. I say prior to July 3, 1967, when did 
the SUNNY PRINCE arrive in New York? 
THE COURT: Before that date. 
A The SUNNY PRINCE arrived jn New York on July lst, 
Saturday. 


THE COURT: '67? 


THE WITNESS: 1967. 


nN 


in New 


A 


BY MR. 


A 


pier? 


aboard 
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THE COURT: Saturday. 
Q What time of day did the SUNNY PRINCE arrive 
York? 
It arrived at 12:45, 
Q Did she at that time -- 
THE COURT: Is that right after noon? 
THE WITNESS: Just after noon, yes. 
THE COURT: 12:45 p.m. 
KAIN: 
Q Did she go alongside a pier at that time? 
Yes, alongside Pier Number 32. 
Q I'm sorry? 
Alongside Pier Number 3. 
Q In Brooklyn? 
It was in Brooklyn, yes. 


Q And what side of the ship was moored to the 


The port side. 
Q Did -~ I withdraw the question. 

Was there any working of cargo on July 2, 2967, 
the SUNNY PRINCE? 


No. 


Q How about on July 2nd, Captain? Was there any 


cargo work on Sunday, July 2, 1967? 
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A No. 


Q Will you look at the entries for July 3, 1967, 
Captain, and tell me whether cargo was worked on that day? 
A Yes, it was. 

Q Does your log book indicate how many gangs of 


longshoremen came aboard the ship on that date? 


A It says three gangs. 

Q What time of day did they come on board, Cap- 
tain? 
A At 8:15. 


THE COURT: 8:15 a.m., in the mo- ning? 
THE WITNESS: Yes. 
Q Does the log book indicate where these long- 
shoremen worked? 
A It says -- what it says is, they started rigging and 
discharging their cargo -- 
THE COURT: They started -- they -- they 
started lading? 
THE WITNESS: Rigging, rigging. 
THE COURT: Rigging? 
THE WITNESS: Rigging the hatches and dis- 
charging the cargo. 
Q Does it mention any specific hatches? 


No. 


462a 
Rogeberg-direct 555 


Q Does that log book indicate whether any ship 


cleaners worked on board the ship that date? 


A It says, at 8 o'clock, cleaners on board started eleah- 


ing the hatches. 
Q The hatches? 


Yes, sir. 


THE COURT: That is 8 a.m., 8 in the morn- 


ing? 
THE WITNESS: Eight in the morning. 


THE COURT: Not eight at night. 
THE WITNESS: No, 


BY MR. KAIN: 
Q Captain, I show you this document and ask you 
if you can't teil me what it is? 
(Document is handed to the Court.) 
THE COURT: Is it in evidence? 


MR. KAIN: No, your Honor, 


May we murk it for identification? 


THE COURT: Yes, you'd better, and show 


it to your cocounsel and adversary. 


THE CLERK: Marked for identification as 


Defendant Padersen's Exhibit G. So marked. 
(So marked. ) 


(Documents handed to Mr. Klonsky. ) 
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MR. KLONSKY: Is this the cargo plan of 
this voyage, ’r. Kain? 

MR. KAIN: Yes, 

MR. KLONSKY: I have no objection. 


BY MR. KAIN: 


Q Would you look at that document, Captain, and 


tell me what it is? 
A It is a cargo plan. 
THE COURT: Of the SUNNY PRINCE? 
THE WITNESS: Of the SUNNY PRINCE. 
THE COURT: What is a cargo plan? 
THE WITNESS: Jt is a plan showing the 
cargo on a particular voyage. 
THE COURT: What voyage is this? 
THE WITNESS: This is Voyage Number 13 
North. 
Q Does that plan cover the cargo discharged from 
the SUNNY PRINCE at Brooklyn, New York? 
& Yes, it does. 
Q On July 3, 1967? 
Yes, it does. 


Q Could you tell me who drew that cargo plan? 


MR. KAIN: I offer it in evidence, your 
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MR. KLONSKY: No objection. 
THE COURT: No objection. Mark it. 
THE CLERK: Defendant Pedersen's Exhibit G, 
previously marked for identification, now marked 
in evidence. So marked, 
(So marked. ) 
(Exhibit is handed to the Court and subse- 
quently handed to the witness.) 
BY MR. KAIN: MR. KAI 
Q Now, Captain, when this ship came to New York 
on July 1, 1967, was the vessel at that time under charter? 
A Yes. 
Q And while she was in New York, did she go off 
of the charter that she was operating under at the time: when 


she arrived? 


A She went off the charter after all the cleaning had 


deen finished on the 3rd of July. 

Q What time did she go off the charter? Is that 
indicated in your log book there? 
A At nineteen hundred. 


Q And is that 7 p.m.? 


THE COURT: 7 p.m.? 
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THE WITNESS: Yes. 
THE COURT: July 3rd? 
THE WITNESS: Yes. 


BY MR. KAIN: 


Q At 7 p.m. on July 3rd, when this ship went oft | 


charter, had all cargo been discharged from the ship? 


A Yes. 
Q Had all the hatches on the ship been cleaned? 


Yes. 


(Continued on next page.) 
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Were any of these hatches cleaned by ship's crew? 
A No. 
MR. KLONSKY: Your Honor, I object to 


this question. I don’t think it is material 


to this liability as to whether it was a ship's 


crew or not. 


It may develop that it is not material 
at all. I can't t-°l at this stage. 


BY MR. KAIN: 


Q What will -- incidentally -- I withdraw 
that question. 


How many hatches did this ship have? 


Six. 


Q And did you know if all of these hatches 


were cleaned while the ship as at Pier 3, in Brooklyn, 


New York on July 37 


A Yes. 


THE COURT: In other words, the cleaning 
took place while the ship was at Pier 3 and all 
the cleaning was done on July 3? 

THE WITNESS: That's correct. 

THE COURT: All right. 


Q Now, referring, Captain, to your cargo stow- 


age plan which is Defendant's Exhibit G in evidence, 
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would you tell me what cargo -- let me withdraw that 
question for a moment. 
Was all of the ship's cargo discharged on the 3rd 
of July in New York? 
A Yes, sir. 
THE COURT: What does the discharging 
of cargo in that sense mean? 
THE WITNESS: Discharging, sending the 
cargo ashore. 
THE COURT: Cargo had been taken out 
ship? 
THE WITNESS: Yer, and ashore. 
THE COURT: And placed where? 
THE WITNESS: Ashore. 
THE COURT: On the adjacent dock? 
THE WITNESS: Yes. 
THE COURT: Using -- 
THE WITNESS: Our own gear, the beams, 
the ship's gear. 
Q And this was all done on the 3rd of July. 
There was no cargo work on July 1 or 2; is that correct? 
A No. Everything on July 3. 
Q Will you tell me, referring to Defendant's 


Exhibit G in evidence, the cargo stowage plan, what 
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cargo was discharged from number one hatch? 


THE COURT: That is number one hatch? 


MR. KAIN: Yes. 


THE COURT: Well, suppose we ask him first 


of all with respect to the ship, where was number 


one hatch? 


THE WITNESS: Number one hatch is the 
first hatch. 

THE COURT: Nearest the front of the 
ship, nearest the bow? 


THE WITNESS: Yes. 


THE COURT: Go ahead, 


A And from that hatch, it discharged 1800 bags of coffee, 


1300 bags of beans. This was actually Montreal cargo to 
be discharged in New York. 
THE COURT: Cargo from Montreal? 
THE WITNESS: No. The cargo was to go to 
Montreal. 


THE COURT: The cargo was to go to Montreal? 


THE WITNESS: Yes. 


BY MR. KAIN: 


Q Again referring to the cargo stowage plan, 
Defendant's Exhibit G in evidence, what cargo was discharg 


on July 3, from hatch number two of the Sunny Prince? 
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Bm From hatch number two, it was discharged 700 boxes 


of frozen shrimps. 


That was 


7 and 1/2 tons. 


L? of 7? 
17 and 1/2 tons. 


17 and 1/2 tons. 


Q How many tons? 
A 17 tons. 
THE COURT: 
THE WITNESS: 
THE COURT: 
Q 


Were the 17 and 1/2 tons of frozen shrimp 


the only cargo in number two hatch to be discharged out 


of New York? 


A Yes. 


Q 


only cargo 


arrived at 

A Yes. 
Q 

discharged 

A No. 
Q 

discharged 

A Yes. 
Q 


Was the 17 and 1/2 tons of frozen shrimp the 


New York? 


Was there 


at New York 


Was there 


at New York 


in number two hatch when the Sunny Prince 


any cargo from number three hatch 


on July 2, 1967? 


any cargo from number four hatch 


on July 3, 1967? 


What cargo was discharged from number four 


hatch on that date? 


A It was 363 bundles of hides, 


45.9 tons. 


3 
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MR. KLONSKY: 45.9 tons. 
BY MR. KAIN: 
Q Was there any other cargo to be discharged 


from number four hatch? 


A No. 

Q Other than the hides, that you have just 
mentioned? 
A No. 

Q Incidentally, Captain, could you tell me 


where the frozen shrimp which was to be discharged or 
which was discharged in New York on July 3 from the 
number two hatch was stowed? 
A It was stowed in the upper ‘tween deck, aft part, 
in a locker. 

THE COURT: The after part? 

THE WITNESS: Yes. 

THE COURT: That is the rear part of hatch 

number two. 
MR. KLONSKY: Did he say in a locker? 
THE WITNESS: In a locker. 


BY MR. KAIN: 


Q Was this locker you referred to refrigerated? 


A Yes. 


Q Is that also sometimes Called a reefer or 
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reefer box? 


A Yes. 


Q Could you tell me where the hides you referred 


to as being discharged from number four hatch were stowed 
when the Sunny Prince arrived in New York? 


A They were stowed in hatch number four, lower hold 


in the after part. 


THE COURT: In which area? ‘The after part? 
THE WITNESS: The after part. 


THE COURT: The rear part of hatch number 


THE WITNESS: Yes. 


Q Was there any cargo discharged from the Sunny | 
Prince from number five hatch on July 3, 1967? 
A Yes. 

Q What cargo was discharged from number five 
hatch on that date? 


A It was 100 bundles of cotton, 26.6 tons. 


MR. KLONSKY: Buncles of cotton. 
THE WITNESS: Cotton. 


THE COURT: Cotton. 


A (continuing) 500 bags of coffee. That was 35 tons. 
And 159 crates of general cargo, 15 tons. 


Q Was that the only cargo discharged from 
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number five hatch on that date? 
A Yes. 
Q Now, how about number six hatch? Was there 
any cargo discharged from number six hatch o-, July 3, 
1967? 
A Yes. It was, again, some cargo going to Montreal. 
Q What cargo was that? 
That was 1000 bags of coffee, 17.5 tons and some -- 
tires, airplane tires. 
THE COURT: How many tires? 
THE WITNESS: Seven. 
MR. KLONSKY: Seven? 
THE WITNESS: Yes. 
THE COURT: Airplane tires. 
THE WITNESS: 3.3 tons. 
Q Is that all that was discharged from number 
six hatch on that date? 
A Yes, sir. 


Q Does your log ! »ok indicate when the entire 


discharge of the ship was complete? 


A Discharging was finished at 1740, 540. 
THE COURT: That is 20 to 6 in the evening? 
THE WITNESS: Yes. 


THE COURT: Of July 3? 


Q 
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THE WITNESS: Yes, 1967. 


Now, you told us before, did you not, Captain, 


that you left the ship on that date? 


A Yes. 


Q 


And for what purpose did you leave it? 


For having my holidays, my vacation. 


Q 


did you? 


A Yes. 


Q 


ship? 


A Oh, 


Q 


You left the ship co go back to Norway, 


Do you recall at what time you left this 


3 o'clock, 3:30 in the afternoon. 


Could you tell me, Captain, referring to 


your log book or your cargo stowage plan as necessary, 


where the cargo of frozen shrimp stowed in the reefer box 


in the after 'tween deck of number two hatch was loaded? 


A Where as loaded? 


Q 


Where. 
loaded into Marco, Columbia. 
THE COURT: It was put aboard there? 
THE WITNESS: Yes. 
COURT: Is that your qvestion? 
KAIN: That is my question, yes. 


this cargo -- 


474a 
Rodeberg - direct 


THE COURT: That is in South America? 
THE WITNESS: South America, 
Q And this cargo was kept under refrigeration, 
was it, until your arrival in Brooklyn? 
A Yes. 
Q Does your log book indicate what time of 
day the discharge of the frozen shrimp from number two 


hatch commenced? 


A It commenced at 0915. That is 9:15 in the morning. 


Q And does your log book indicate at what time 
the discharge of this frozen shrimp was completed? 
A At 10:50. 

THE COURT: In the morning? 
THE WITNESS: Yes, 

Q Could you tell me who did the discharge of 
the cargo from the Sunny Prince on July 3, 1967, during 
the period of time you were aboard here, that is, from 
approximately 8:15 until approximately 3 o'clock to 3:30 
when you say you left the ship? 

MR. KLONSKY: I inquire as to whether Mr. 

Kain said 8:15. I understand it started at 9:15. 

THE COURT: No. He is asking about during 
the period this man was aboard ship. 


Let's get it straight first. You say the 
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discharge of the shrimp started at 3:15 a.m. and 
it finished at 10:50 a.m.? 

THE WITNESS: Yes, sir. 

THE COURT: That is a period of one hour 
and 35 minutes? 

THE WITNESS: Yes. 


THE COURT: All right. Now you are being 


asked the -- 


“MR. KAIN: May I have the question read 


(Whereupon the record was read by the 
reporter.) 
It was longshoremen from New York. That's all. 
THE COURT: Longshoremen from whom? 
THE WITNESS: From New York. 
| 


Q Did your ship's officers or crew at any time 


that day discharge or assist in the discharge of cargo? 


A No. 

Q Did your ship's officers or crew at any time 
that day clean or assist in the cleaning of the vessel's 
hatches? 


A No. 


MR. KLONSKY: Your Honor, I move to strike 


this testimony as to what others did because with 
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respect to the case of the plaintiff against 
this defendant, it would be immaterial to issues 


of liability. 


THE COURT: This is a circumstance. However , | 


| 
the word "assist" might require a closer definition. | 


Did your crew or your officers in any 


fashion participate in the discharge of the shrimp 


from the boat? 

THE WITNESS: No. 
BY MR. KAIN: 

Q Did your crew or officers in any way 
participate in the cleaning of the ship's hatches on that 
date? 

A No. 

Q Captain, I show you a blueprint of a plan 

of the Sunny Prince which is Plaintiff's Exhibit -- 
THE COURT: Is that 7 or 3? 

Q (continuing) 3 in evidence and i direct your 
attention specifically, Captain, at this time, to that 
portion of the print which shows the vessels number four 
lower hold. 

Could you tell me, Captain, are there any 
or is there any ladder or are there any ladders leading 


from the number four lower hold to the number four 'tween 
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A It doesn't show here on this drawing but 
there is one ladder in number four lower hold, after end, 
after compartment. 

THE COURT: As you look at the drawing, 
no ladder appears. 

THE WITNESS: No. 

THE COURT: But from your memory, your 
recollection is -- where is the ladder? 


THE WITNESS: In the after part, port 


THE COURT: Port side is the left side 
facing forward? 
THE WITNESS: Yes, sir. 
THE COURT: Of the number four lower hold? 
THE WITNESS: That's right. 
THE COURT: And the ladder leads from the 
first floor above to the ‘tween deck? 
THE WITNESS: That's right. 
BY MR. KAIN: 
Q And the port side of the ship was the side 
next to the pier on this particular date? 


A Yes, sir. 


Q Now, Captain, is there any ladder leading 
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from the lower hold, the number four lower hold, to the 


number four ‘tween deck located in the forward part of 
number four? 
A No. 

THE COURT: In other words, the drawing 


itself doesn't show it. 


THE WITNESS: It doesn't show it, no. 


THE COURT: And your recollection is 
there was no ladder. 
THE WITNESS: No ladder. 


THE COURT: In the forward part of that 


THE WITNESS: Yes, 
BY MR. KAIN: 
Q Were there one or more ladders leading from 
the number four ‘tween deck to the main deck at number 


four hatch, the uppermost deck? 


A It was two ladders. 

Q Where were these ladders located? 
A One in the after end and one in the forward end, 
both of them in the center. 


THE COURT: So, what you are saying then, 


is that if you consider the ladder that you 


remember was in the back of the lower hold on 
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the port side, the left side, leading to the 
‘tween deck -- 
THE WITNESS: Yes. 
THE COURT: You reached that part, you 
would have to walk over some distance to the 
center of the hold. 

THE WITNESS: Yes. 

THE COURT: In order to get to the other 
ladder in the back of number four hatch which 
led up to the main deck. 

THE WITNESS: Yes. 

THE COURT: To the deck on top of the 
ship. 

MR. KLONSKY: Your Honor, I think I missed 
where he said those two ladders were located. 

THE COURT: Which two? 

MR. KLONSKY: The two ladders from the 
"tween deck up to the main deck. 

THE COURT: He says they were located 
one in the back and one in the front, but in 
the center of the hatch; is that correct? 


THE WITNESS: Yeas, sir. 


BY MR. KAIN: 


Q Now, Captain, will you look at that plan in 
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front of you, Plaintiff's Exhibit 3 in evidence and 


tell me immediately forward of the number four hatch 


on the shelter deck level -- 


THE COURT: Shelter would be the main 


deck, is that what you're talking about? 

MR. KLONSKY: No, that is the ‘tween 
deck, your Honor. In number four, there is one 
“tween deck -- 


MR. KAIN: I'll rephrese it, your Honor. 


It am referring to the same level as we have been 
referring to as the ‘tween deck. 


Q On the level immediately below the main deck, 


just forward of number four hatch, is there cargo space 


on either side? 
A Yes. 
Q Would you tell me between this cargo space 


on either side, what is located? 


A There is a motor casing. 


THE COURT: A what? 

THE WITNESS: 2% motor casing. 

THE COURT: A motor casing? 

THE WITNESS: Yes. 

THE COURT: What does casing mean? 


THE WITNESS: WE11, that is a part going 
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up from the motor room. 
THE COURT: It covers something? 
THE WITNESS: It is covering the 
part of the motor room, yes. 
BY MR. KAIN: 
Q Is that the casing or walls, the container 
around the engines room, the motor room? 


A Yes, sir. 


The Sunny Prince was a motor Ship; was she? 
sir. 

She had diesel engines? 
sir. 

Would you tell me, Captain, on July 3, 1967 -- 


I'll withdraw that question for the moment. 


How far ~-- you can refer to that print if 


you wish to -- how far did these spaces on either side of 
the motor casing extend forward from number four hatch? 
A 47 and 1/2. 

MR. KLONSKY: I didn't hear that. 

THE COURT: 47 and 1/2 feet. 

Now, what extends down that space on either 


side of the casing? 


THE WITNESS: Yes. 


THE COURT: What is that 47 and 1/2 feet? 
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THE WITNESS: That is the length of it. 
THE COURT: Length of what? 
THE WITNESS: Of these cargo spaces 
(indicating). 
BY MR. KAIN: 


Q Are you indicating, Captain, that from where 


you enter this space from the forward end of number four 
hate) to where you leave this space at the after end of 
number three, is a distance of 47 and 1/2 feet? 
A Yes. 

Q On the port side of those spaces on July 3, 
1967, the space on the port side, what if anything was 


stowed in that space? 


A Yes. It was filled up with ship's gear. 


Q What kind of ship's gear? Could you describe 
some of it for me? 
A Mostly pipes, pipes about that size (indicating). 
THE COURT: Indicating about an inch and 
one quarter? 
THE WITNESS: Yes. ‘hey had been taken 
up from the deep tanks. They had been used as 
heating coils. 
Q Was there any type of a fence or bulkhead 


between number four hatch and this space on the port sice? 
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Q Could you tell me what type of bulkhead or 


fence? 
A Well, it was a fence consisting of steel bars about 
that thick (indicating). 
THE COURT: About an inch thick? 
THE WITYESS: Yes. And about -- 
(indicating) -- 
THE COURT: And about three inches 
THE WITNESS: Yes. 
Q Were they flat pieces of steel? 
No, round. 


Q Round pieces? 


Q And did they form like a space or was there 
space between them? 
Yes. 


Did they run from the deck to the overhead? 


Was there a door in this space? 


MR. KLONSKY: Your Honor, may I rise to 


object to the relevancy of the port side because 


our accident happened on the off shore side. 
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MR. KAIN: Tf submit, your Honor -- 
THE COURT: Well, the port side was 

the side nearest the pier; was it not? 
THE WITNESS: Yes. 


THE COURT: Well, anything that deals 
with the interior of the ship in this general 
area is relevant, and the materiality of it is 
something which counsel, after all the evidence 
is in, can argue to the jury. 

It may be that what he is going to say 
is that this is the Only door that was opened 
Or available for anybody to enter and therefore 
the plaintiff proceeded on the port side, although 
he said he proceeded on the starboard side. 

I don't say that anything like that will 


be his testimony but I am merely citing that as 
a possibility bearing upon your objection that 
it was not relevant. 

Go ahead, 


BY MR. KAIN: 


Q Now, Captain, on July 3rd -- 


THE COURT: Before you leave that, let's 


get our terms Clea..y de ied, 


What do you Say there was in this grill 
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of bars that was this boundary between the 


forward part of hatch four and the after part of 


hatch three. You said there was a door. 
THE WITNESS: A door, yes. 
THE COURT: What do you mean by a door? 
THE WITNESS: Like the door there 
(indicating). 
THE COURT: In other words, there was the 


space for a door? 


THE WITNESS: Oh, yes. 
THE COURT: And the door there besides? 


THE WITNESS: There was a door, yes. 


THE COURT: A door with hirges? 


THE WITNESS: Yes, but made from these 


small -~- these steel bars, these steel pipes. 


THE COURT: In other words, the door 
was also made of these -ipes -- 


THE WITNESS: Yes. 


THE COURT: (continuing) vertical steel 


THE WITNESS: Yes. 
THE COURT: With spaces in between? 
THE WITNESS: Yes. 


THE COURT: But it was physically a 
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door which could swing on hinges? 
THE WITNESS: Yes. 
THE COURT: All right. ‘he witness 
says yes. 
Go ahead. You may continue. 
BY MR. KAIN: 


Q Was there a combing or a threshold or a ledge 


across this door on the port side -- 
A Yes. 

Q (continuing) of the doorway. could you tell 
me in which the direction the door opened? Could you 
push it forward to open it or did you move it back toward 
number four hatch to open it? 


A You pulled it back to number four hatch. 


(continued on the next page.) 


#10--=1 
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THE COURT: In other words, if you are 
scing from Number 4 hatch to the Number 3 hatch, 
you couldn't push the door forward; you'd have to 
pull it toward you, toward the Number 4 hatch? 

THF WITNESS: Yes. The doors in the after 
end, yes. 

THE COURT: Now, you said "doors." There 
is a double door or a single door? 

THE WITNESS: Yes, a double door. 

THE COURT: A double door with hinges on 
both sides? 

THE WITNESS: Yes. | 
BY MR. KAIN: 
} 

Q Was the situation on the starboard side with re+ 


spect to this pipe barricade or fence the same as on the port | 


side? 
A Yes. 
Q You had the same steel bars? 
A Yes, | 
Q Did you have the same type of door set into theg 


would the one on the starvoard side and one on the port side, | 


| 


were they double doors that you opened out? 


A Yes. 


THE COURT: 


And the double doors on the 
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port side also pulled in toward Hatch Number 4? 
THE WITNESS: Yes. 
Q Did it also have on the starboard side -- was 
there also a combing or a ledge or threshold across the door-| 
way? 


: | 


Q And on July 3, 1967, on the starboard side, iid 


was -- what if anything was stowed ir this particular spice? 
A No, it was not very much. It was a few pieces cf dun- 
nage, probably. 

Q Was there any ships' stores other than these 


pieces of dunnage ‘n there? 


A No. 

Q On July 3, 1967, was there any fixed lighting 
in these two spaces; that is, the spaces on the port and 
starboard sides? 

A No. 
THE COURT: /).+° .ces thet mean? What 
does "fixed lighting" mesn? 


THE WITNESS: Wel, there was no fixed 


lighting. 


THE COURT: You had to bring your own light? 


THE WITNESS: Yes. 


THE COURT: In other words, you couldn't 


ww 
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> throw a switch? You couldn't pull a chain? 


THE WITNESS: No. 

THE COURT: You couldn't take a match” and 
light something? 

THE WITNESS: No. 

THE COURT: There was no light set into 
the walls or ceiling or floor there? 

THE WITNESS: No. 

THE COURT: All right. 

BY MR. KAIN: 

Q Now, with respect to these two compartments, 
these two areas on the port and starboard sides, when you 
entered these compartments at Number 4 hatch, if you proceeded 
forward or if you walked forward, did there come a point in 
these compartments, in other words, where there was door of 


some kind at the other end? 


A Yes. It was just the same in the other end as it was 


in the after end. 


Q Were they the same type of doors in the other 
end? | 
A Yes 

Q In what direction did those doors open? Did | 


they open forward, or did they open aft? 


A Those you had to push open, so they would open forward. 
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They would open forward? 


THE COURT: But the construction was the 
Same, vertical steel bars, some space between, 
the doors similarly constructed? 

THE WITNESS: Yes, sir. 

THE COURT: With a thoeshold, a combing 
at the bottom? 

THE WITNESS: Yes, sir. 

THE COURT: About how high would that 
combing be? 

THE WITNESS: About that much (indicating). 

THE COURT: Indicating about an inch and 
three quarters. That is vertical, off the ground? 


THE WITNESS: Yes, 


Captain, do you know what sweat patons are? 


Would you tell his Honor and the ladies and 
gentlemen of the jury what a sweat paton is? 
A It is pieces of wood hung vertical on the ship's side, 


on the inside of the ship's side, to prevent damaging cargo 


from sweating because of the difference of the temperature 


of the water and the temperature of the hatch. 
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Q Are they fitted along the side of the ship 


horizontally with the ship? 


A Yes. 
Q You said "vertically." Is it horizontal? 
Horizontal, yes. 
THE COURT: He said vertical, but his 


hand showed horizontal. 


THE WITNESS: It is horizontal, yes. 


Q Were these spaces that you have referred to on 
either side of the motor casing, fitted with sweat patons on 
July 3, 19677 


A Yes. 


Q Were these spaces used for the carriage of cargb 


as well as for ship's stores? 


A They were used for cargo. 


Q And also for some ship's stores? 


THE COURT: What are ship's stores? 
THE WITNESS: Well, in this case, it was 
the pipes we had on the other side. It could be 


a number of other things, engine parts. 


THE COURT: That the ship itself used? 
THE WITNESS: Yes. 


THE COURT: It wasn't being delivered to 
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customers or consirnees? 


r 


Could you tell me how wide this compartment 


Starboard side, Captain, referring to the nlan, if 


twelve feet. 


fg 


And ahout how hirh was Lt? 


nT 


Now, let me get this Straight: 
This area which you have just given ts the width 


the height of ithe nassameway beyond the door 


COURT: s that correct? 

WITNESS: Yes, 

COURT: Runnine the whole length -- 

WITNESS: Yes. 

COURT: -- that is, from the door 
have to pull fn at Hatch 4 to the door 

ac Hatch 2? 
WITNESS: Yeas, 


THE COURT: Or wherever it is. 


MR. KLONSKY: That we don't know. 


was 


you 


| 


i) 
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586 


THE COURT: I withdraw the reference to 


I Hatch 3, but in the direction of Hatch 3, Hatch 


4 | 2 and Hatch 1. 


THE WITNESS: Yes. 


6 || Q Were there any ventilation pipes running from 
7 | the overhead to the deck in that passageway, Captain? 
3 | MR, KLONSKY: Which one, your Honor? 
9 | Q The starboard nassageway, forward of Number 4? 
i 
; 10 | A No. 
iP THE COURT: By "deck," you mean floor? 
12 | MR. KAIN: That's correct. 
13 | THE COURT: You don't mean the deck of the 


16 || Q 


ship; there were no pipes there? 


THE WITNESS: No. 


Now, forward of the forward set of doors, 


i> | Captain, what is located on that ship? 


| Q 


20 || ‘the question. 


Yes. 


A That is Number 3 hatch. 


And is there a hatch square -- I'll withdraw 


On July 3, 1967, was there a hatch square at 


Nunber 3 hatch? 


23 A 


In the shelter deck or the upper tween deck? 


2) 
“Z 


494a 


| 
Rogeberg-direct 587 
Q Could you tell me, referring to the plan, Piain4 
tiff's Exhibit 3 if necessary, what the dimension of the | 
hater square on the shelter deck or the upper ‘tween deck wast 
A Actually, there are three hatch openings. It is two | 
deep tanks in the after end, and the hatch for the dry cargo | 
in the forward end. | 
Q Well, could you tell me -- | 
THE COURT: Just a second. Read back a | 
couple of questions and answers. 
(Whereupon, the record was read.) 
A The hatch for the dry cargo is about twenty by suntan 
feet. 
Q When you say twenty, is that side to side, | 
athwart-ship measurement? | 
A Yes, sir. Athward ship is twenty, and before and after 


is eighteen feet. 


Q Yes. 
A Then the two hatch openings to the deep tanks are 
each about -- also eighteen feet long. That is in a back- 


and-f >; ward direction. 
Q Forward and aft? 
A And about eight feet wide. 


THE COURT: That would be two of them? 


THE WITNESS: The two of them, eight each. 
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THE CUURT: Is there a little space be- 
tween the two of them? 


THE WITNESS: Yes. 


Q And there is one on either side; is there, 
Captain? 
A Yes. 

Q Either side of the ship; a port deep tank and 


a starboard deep tank? 


A ' Yes. 


| 
Q On July 3, 1967,what type of cover was used to | 


cover the deep tank operation in the Number 3 upper ‘tween 


deck? 
A It was covered with big steel platee 
Q Steel plates? 
a Yes. 
Q Now, how about the hatch square, the Number 3 


hatch squar> in the forward part of Number 3? 
A It was covered like the other hatches by beams and 
hatch boards. 

Q Now, Captain, will you look on the s*arboard 
side of the Number 3 upper ‘tween deck or shelter deck, and 
tell me whether there were any ventilation pipes in that | 
area? 


A Yes. 


10 
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589 
Q Could you tell me approximately how many there 
were, Captain? 
A It was six ventilators and two posts. 
Q When you say posts, you mean king posts? 
A Yes. 
Q suld you tell his Honor and the ladies and 


sentlemen ot the Jury what you mean by a king post? 


A A post that is a king post is kept to keep the booms 


which we are discharging cargo with. 


Q It goes from -- 
A Over -- 
Q ~- from the main deck, supports the booms and 
g0es down into the ship? 
A Yes. 
i] And it is secured in the ship structure? 
s Yes. 
Q Was there a trimming hatch in Number 3 'tween 


deck on the offshore side? 
A Yes. 

Q And would you tell his Honor and the ladies and 
gentlemen of the dury what a trimming hatch is? 


A It is small hatches about three by three feet, used to 


trim cargo like grain, and things like that. 


MR. KAIN: Your Honor, at this time I have 


24 


25 


9 


THE COURT: I think we had on the stand 

a witness, the ship's captain. 

OLAV ROGBERG, recalled as a witness, 
having been previously sworn by the Clerk of the 

Court, resumed the stand, and testified further 

as follows: 

THE COURT: You are still under oath, 
DIRECT EXAMINATION 
BY MR. KAIN (Cont'd): 

Q Now, yesterc.y afternoon, Captain, it is my 
recollection that you told ne the distance on the offshore 
side of the cargo space just forward of No. 4 hatch -- 
the door that you entered the cargo space, until the door 


where you left it, was approximately 47 feet; is that 


correct? 
A Yes. 

Q And where is the forward door located, Captain? 
A In the aft end of the hatch No. 3. 

Q Now, could you tell me what the distance 


from the aft end of hatch No. 3 to the forward end of 
hatch No. 3 is? 
A It is aleo 47 feet. 


THE COURT: In other words, from the 


| 
| 
| 
| 
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door in 4 to the door in the aft end of 3 is 
47 feet, and then continuing to go forward? 

THE WITNESS: Yes. 

THE COURT: Until you reach the end of 
hatch No. 3, you proceed another 47 feet? 

THE WITNESS: Yes, from the aft end of 
hatch No, 3 until the forward end of hatch NO. 3; 
it is 47 feet. 


MR. KOLONSKY: I am not sure where he 


start: with the No. 4 hatch to get the 47 feet. 


THE COURT: The forward end of No. 4, 

MR. KAIN: May I suggest that I prefer 
Mr. Kolonsky save his questions? 

MR. KOLONSKY: I just wanted to icnow 
what he said. 

THE COURT: It is apparent the 
witness was not talking loud énough, 

The distance from the door at the forward 
end of hatch No. 4 to the forward end of hatch 
No. 3 is 47 feet? 

THE WITNESS: That is two times 47 feet. 

MR. KOLONSKY: I am sorry. I don't 
understand. 


THE COURT: Suppose you state it in your 
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own language. From where to where is the 
first 47 feet? 
THE WITNESS: The first 47 feet is 


from the forward end of hatch No. 4 to the aft 


end of No. 3. The next 47 feet is from the 

aft end of hatch No. 3 to the forward end of 

hatch No. 3. 

BY MR. KAIN: 

Q So my arithm.tic is correct. We now have 
94 feet from the forward end of hatch No. 4 to the forward 
end of hatch No. 3; is that correct? 

A Yes, 

Q Again, directing your attention to the 
offshore side and specifically the cargo space forward of 
hatch No. 3, what cargo space is forward of hatch Ne. 3? 

THE COURT: That means forward is going 


forward and beyond the end of hatch No. 3. 


What cargo space is cn the offshore side? 
THE WITNESS: Of cargo space -- cargo 
space of 3,500 -- 


Q Does hatch No. 3 lead directly into hatch 


Q Do you find, Captain, on the offshore side 


nes 
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a bulkhead or wall containing a baggage compartment and 
a reefer box in No. 2 hatch? 
A Yes. 


Q Would you tell me -- referring to the plan 


which is Defendants’ Exhibit G, I believe, in Evidence -- 
referring to that plan, would you tel] me the distance 
‘rom the forward end of hatch No. 3 to the forward end 

of the wall or bulktead containing the reefer box? 

A That is 48 feet -- 38, 


Q Is a portion of that cargo <»uce under the 


bridge housing? 
A Yes, 

Q And is that includeu in the -- did you gay 
38 feet or 48 feet? 


A 38. 


Q Is that included in the 38 feet that you 
referr«a to? 
MR. KAIN: Let me rephrase the  ,uestior.. 
Q Forward of No. 3 hatch you have a section of 
gpace under your tridge housing? 
A Yes. 
Q Is that correct? 
Now, is the wall or bulkhead conta‘:.ing this 


reefer box located under the bridge housing or forward 
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the bridge housing? 
It is under. 

And the distance, if I recall your answer 
to my question just a minute ago, from the forward end 
of No. 3 to the forward end of that bulkhead is 38 feet? 
A That is correct. 

THX COURT: ‘That includes the length 

of the side of the reefer box, the 38 faet? 
THC WITNESS: The reefer box and some 
other ro-ms, yes. 

THE COURT: It does include the whole 

length of the reefer box? 

THE WITNESS: Yes. 

Q Incidentally, Captain, on the main deck level 
-- the uppermost level on the SUNNY PRINCE, is there a 
latch opening to No. 1 hatch? 
A Yes. 


) Ts there also a hatch opening to No. 2 hatch? 


On July 3, 1967, Captain, were there any 
fixed lights in No. 3 hatch of the SUNNY PRICE? 
A No, 
Q How about hatch No. 2 on July 3, 1967, were 


there any fixed lights in hatch No, 2? 


A 
4 


@) Now, 
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you told me, Captain, I believe just 


before you left the stand yesterday, that in No. 3 hatch 


on the offshore side, there was a trimming hatch. 


A Yes. 


Q hiow 


in! 


aid you describe a trimming hatch? 


First of all, what is its purpose? 


nN It is to trim cargo such as grain end bulk. 


THE 


THE 


THE 


THE 


out. 


THE 


Q Are 


COURT: Bulk carqo? 
WITNESS: Yes. . 
COURT: What does trimming mean? 


WITNESS: I* means to get the cargo 


COURT: Smooth, level? 
WITNESS: Yes. 


bulk cargoes loaded in through these 


trimming hatches to fill up the wings? 


A Yes, 


Q Could you tell me what size the trimming 


hatch was, or the approximate size of the trimming hatch 


on the offshore side of No. 3? 


A About three by three feet. 


MR. 


KOLONSKY: Three by three? 


Q Threa by three? 


A Yes. 
Q You also told me if I recall your testimony 


yesterday correctly, that there were certain ventilating 


pipes in 


king posts 
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the upper ‘tween deck or shelter deck. 


A Yes. 


Q How 


many of those were there in No. 3 hatch 


on the starboard or offshore side? 


THE 


COURT: Starboard side and offshore 


side are both che same? 


MR. 


THE 


THE 


THE 


THE 


KAIN: Yes, your Honor. 

WITNESS: All together, seven. 

COURT: Seven what? 

WITNESS: Ventilators and king posts. 


COURT: Is a ventilator different 


from a king post? 


THE 
THE 
seven king 
THE 
holding up 


THE 


WITNESS: A little smaller in size. 
COURT: Are there seven ventilators, 
posts? 

WITNESS: All together, two 

the winches -- no, holding the booms. 


COURT: The winch is the machine that 


revolves and rolls up or rolls out the cables? 


THE 


WITNESS: Yes. 


that ran through the main deck down 


504a 652 


Rogberg ~- direct 16 
THE COURT: The boom is the horizontal, 


more or less, steel beam, is it? 


THE WITNESS: Well, a beam -- this is a 
boom or a derrick. 

THE COURT: Where does it start? 

THE WITNESS: It starts on the king post, 

THE COURT: before 1 égaid winch post, 


I said winch and I meant the boom -- ae beam, 


Now, there are only two posts? 


THE WITNESS: Two king posts. 
THE COURT: That would make five ventilators? 
THE WITNESS: Yes. 
BY MR. KAIN: 
Q Were there similar fixtures or obstructions 
on the port side. the other side of the No. 3 hatch? 
A Just the same as on the starboard side. 
re) Incidentally, Captain, withthe hatch boards 
on and the beams in place on No. 3 hatch, would there be any 
daylight coming dowm into the hatch? 
A No. 
Q How about No. 2 hatch? With the hatch boards 
in place and the beams, would there by daylignt coming 


down into No. 2 hatch? 


Ww 
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Now, Captain, you told me yesterday that 
the only ladder leading from the No. 4 lowér hold to the 
‘tween deck was located at the aft end of that hold; is 
that corract? 

A Yos. 

@) Would you, Captain, referring to the ship's 
plan, if you find it necessary, tell me the approximate 
distance in line of siaht -- do you know what I mean by 
“line of sight"? 

A Yes. 

Q If you look at something in a straight line, 
could you tell me the approximate distance from the top 
of the ladder, which comes from the lower No. 4 to the 
No. 4 'tween deck, to the door of this cargo space at the 
forward end of No. 4 hatch? 


A I should say approximately 55 feet. 


Q About 55 feet. Captain, will you assume with 


me this corner of the Jury box represents the bulwark on the 


starboard of the reefer box of the aft end of the No. 2 
upper ‘tween deck? ‘iould you assume that this is the 
very corner of that bulkhead or wall? Could you tell me 
how far in this direction (indicating), was the coaming 


and hatch square of the No. 


2 upper ‘tween deck, approximately? 


24 


25 
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THE COURT: From where to wher. 


Q From the forwevd corner of this bulwark or 

wall that contains the reefer box at the aft end of the No. ! 

upper ‘tween deck, if you stood at this corner and you 

looked towards the hatch square -- | 
THE COURT: Further forward? 
MR. KAIN: Sir? 
THE COURT: Forward further? 


Q If you Stood immediately adjacent to this 


and looked towards the hatch square .-- 


THE COURT: Which dire.:tion? 

MR. KAIN: Towards the port side. 
THE COURT: Acros« the ship? 

MR. KAIN: Yes, six. 


Q If you looked from this point toward the 


hatch opening in the No. 2 upper ‘tween deck, the No. 2 
hatch, would you tell me the distance, approximately, 
from the corner of this bulkhead to the hatch opening? 
MR. KOLONSKY: Your Honor -- 
THE COURT: You have changed your question. 
The previous question had the word "coaming” in 


it. Suppose I ask the question about the opening, 


You've got a square of the hatch, an opening? 


and then you could finish your question. 
| 
| 
} 
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THE WITNESS: Yes, 


THE COURT: A.cut how bic is that? 


THE WITNESS: It is 28 by 20 feet. 


THE COURT: Which is the dimension across 


the ship? 


THE WITNESS: 60 -- 59, 

THE COURT: Of the 38 or 20? 

THE WITNESS: 20. 

THE COURT: 20 is across the shin? 
Around this opening, the dimensions of which 


you have just given, there is a coaming. That 


is about how high? 
(Witness indicates.) 
THE <OURT: Indicating about six inches? 


THE WITNESS: Yes. 


THE COURT: That is all around the opening? 


THE WITNESS: Yes. 


THE COURT: Is that coamina right at the 
edge of the opening or is it set back some distance? 

THE WITNESS: Just at the opening. 

THE COURT: Right at the opening. 


Now, the question of the attorney is, 


from the corner which he dercribed as the corner 


of the bulkhead, looking across the ship -- 


Pa 


BY MR, 
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that is from one side -- in this in tance the 


offshore side -- in the direction of the inshore 


side -- how big a distance is there before 
you reach the coaming -- up to the coaming, 
let's say its nearest point? 


THE WITNESS: Eight to nine feet. 

THE COURT: Eieht or nine feat. Is that 
your question? 

MR. KAIN: Yee, 


KAIN; 


Q Could you tell me, Captain, how far forward 


of the reefer box located -- the reefer box located in the 


aft and of No. 2 'tween deck -- how far forward from that 


reefer box was the aft coaming hatch square in the 


NO. 2 


‘tween deck? 
THE COURT: Now you are looking forward? 
MR. KAIN: Yes, sir, 


THE COURT: Prom the forward end of the 


reefer box? 


MR. KAIN: To the aft end of the hatch 


square, 
THE WITNESS: About two feet, 


THE COURT: About two feet. Then the square 


of the hatch begins? 
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BY MR. KAIN: 

0 Could you tell me, Captain, wii.at means was 
used to secur? the door of the reefer box locate in the 
Wo. 2 upper ‘tween deck of the aft end? 

A Securad by two wheels. 

@) Two wheels? 

A Yes 
Q Did #& have any other type handle to secure 
tnis door? 
A No 
Q Was it sncured just with a wheel? 
THE COURT: You mean you turn those 


wheels end the doors will open? 


WITNLSS: + will close. 
COURT: Then you have to turn them the 
other way to open? 

THE 


WITNESS: Yes. 


TUB COURT: ALL Fight. 

At this point we will take our morning 
recess for lunch. You will return please at 2:15. 
Heed the admonition I have earlier qiven you. 


(Luncheon recess.) 
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THE COURT: Are we ready to proceed? 
All counsel are present. Bring the Jury in. 
(Jury enters the Courtroom.) 


THE COURT: Put your witness back on, 


OLAV ROGBERG, having been previously 
sworn by the Clerk of the Court, resumed the 


stand and testified further as follows: 


DIRECT EXAMINATION 
BY MR. KAIN (Cont'd): 
Q Mr. Rogberg, could you tell me what the deck 
of No. 2 lower hold was made of? 
A It was wood. 


Q Wood? 


Q Could you tell me, this ship was port side 


on July 3, 1967? 
A Yes. 


Q Could you tell me where on the main deck 


the head or top of the gangway or accommodation ladder was 
situated -- that is, the ladder leading from the ship 

to the pier? 

A Just beam of the aft end of the No. 2 hatch. 


THE COURT: What does that mean, for the 
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What do you mean Ly a beam, Captain? 
Just out from -- 


Q Directly opposite? 


THE COURT- Opposite what? 

THE WITNESS: The aft end of No. 2 hatch. 

THE COURT: In back of the No. Zz hatch. 
You would have to walk from the back of the No. 2 
Latch across the ship to come to the ladder? 

THE WITNESS: Yeas. 

THE COURT: You wouldn't walk forward, 
you wouldn't walk aft, you would walk across? 


THE WITNESS: Yes, 


might I inquire if the bail, ff has a ~ed pencil? 
THE COURT: Yes, give him this one, a 
marking pencil. 
Q Captain, will you indicate on that plan, 
using the deck plan for the main deck, would you put a 
square and a "G" where the top of that accommodat . Laddes 
THE COURT: No, just with your finger. 
Will the other attorneys step forward, 
please? 


Read the ouestion back to the witness. 


| 
| 
MR. KAIN: Your Honor, at this time 
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(Nuestion read.) 


THE COURT: ‘The "GC" standing for "gangway"? 


MR. KAIN: Yes. Just put a small square. 
(Witness complies.) 

THE COURT: That would be the port 

ship? 

THE WITNESS: Yes. 


THE COURT: And the deck shown is the top 


THE WITNESS: Yes. 
THE COURT: And the port side of the 
Ship is the side of the ship alongside of the pier? 


THE WITNESS: Yes. 


Q Captain, as you have indicated, is that 
the platform which constitutes the topof the gangway -- 
is that -- does that project out from the Ship's side or 


is it on the ship itself? 


A I* is outside the ship's side, yes, on the outside, 


THE COURT: Where is it attached, to the ship 


or the dock? 
THE WITNESS: To the ship. 
THE COURT: And rests on the dock? 
THE WITNESS: Yes. 


THE COURT: If the shippulled away, the 
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ladder would go with the ship? 

THLE WITNESS: Yes. 

MR. KAIN: Your lionor, I have several 
other things that I would like to have marked. 
Would it be convenient to have counsel up 
there? 

THE COURT: All right. If counsel 

step forward and we will have the 
captain do the marking. 

What is the exhibit number of this plan? 

MR. KAIN: Plaintiff's Uxhibit 3, I believe, 


(Counsel stepped forward.) 


9 Captain, using the deck plan for the upper 
deck of the SUNNY PRICE -- 

MR. KOLONSKY: That is called the second 
dsck on the plan? 


THE WITNESS: Yes. 


THE COURT: ‘Tine shelter deck is the deck 


formed by -- has as its roof the main deck of the 
ship, and its floor the upper ‘tween deck, if 
there are two ‘tween decks, and if there is only 
one ‘tween deck, it is the floor of the ‘tween 


deck? 
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THE WITNESS: Yes, 


THE COURT: That encloses the shelter 


deck, the space? 


THE WITNESS: Yes. 


THE COURT: All right. 


BY MR. KAIN: 

Q Will you, Captain, on that plan on the 
shelter deck -- upper ‘tween deck, would you indicate in 
No. 4 hatch where the ladder leading -- where the top of 


the ladder leading from No. 4 hold comes into the No. 4 


"tween deck? 
THE COURT: That would be to the floor of 
the ‘tween deck? 
KAIN: That's correct. 
COURT: What have you written there? 


WITNESS: Where the ladder is coming 


THE COURT: Put an "L" in the white 
space. "L" with a box indicates the ladder 
leading from the hold -- the lower hold, one 
flight up to the bottom of the ‘tween deck? 

THE WITNESS: Yes. 

Q Will you indicate, Captain, where the aft 


ladder leading from the No. 2 'tween deck to the main deck 
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at No. 2 hatch, that is the aft ladder in the ‘tween deck - 
would you indicate on the plan for the 'tween deck where 
that is located? 


THE COURT: You are talking about hatch 


Put the "L" there again, 
lacder. 
Q Now, Captain, I direct vour attantion to 
the cargo space immeduately forward of the No. 4 upper -- 


No. 4 ‘tween deck, rather -- which you describe as having 


a door at its aft end. Would you indicate the door on the 


plan for the second deck? 
THE COURT: Do not mark it yet. 
bo you want him to show the offshore or 
inshore? 


“R. KAIN: jij @ starboard sidé, your 


THL COURT: Isn't that the port side that 
you were about to mark? 

THE WITNESS: No. 

THE COUR’: On the upper -- I see. 

Read the cuestion back to the witness 


before he marks. 
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(Question read.) 


| 
\ 
af THE COURT: At the aft end or the forward 


° 4 | end? 
5 | MR. KAIW. At the aft end, just forward 
5 | of the No. 4 'tween deck. 
| THL COURT: What do you want him to mark, 
| the door or the space? 
9 |i MR. KAIN: The door, if your Honor please. 
10 | TUE COURT: That would be the door between 
7 ~ the No. 3 and No. 4 hatch. 
| MR. KAIN: ‘The space immediately adjacent | 
13 | to the motor casing shown on the plan. | 
wt THE COURT: Mark it with a "b". | 
| Q Will you now, Captain, mark the forward door 
af of that same space? 
" THE COURT: You can't have them "D" -- 
al both of them "D", We will make the door, the 
vo | second one, as "D" prime. He marked it. 
ee Q Captain, will you indicate, again referring 
"| to the deck plan of the upper ‘tween deck or shelter deck, 
’ 2 would you 2:ndicate the location of the door on the reefer 
“ box -- fer the reefer box bk doe -- in the aft part of 


No. 2 hatch? 


VLE COURT: You are talking about the door 
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of the box itself? 


MR. KAIN: ‘That's correct. May we make 


that “b-2," your lKonor? 

THE COURT: Yes. 

Do you want any further marking? 

MR. KAIN: Not right at this time, your 
Honor. 

May I have a moment? Mr. Wolf just asked 
me a question. 

(Pause.) 

MP. KAIN: May I at this time pass this 
plan arong the Jury? 

THE COURT: No. It is much too compli- 


cated. It will take at least three-cuarters of 


an hour and we don't have that much time, 


You will have your opportunity. You may, if 


you wish, move the blackboard in front of the 


Jury and have the captain demonstrate the areas 


that he has just marked with a pointer, if you 
wish, but such 9 clumsy exhibit as Exhibit 3 
can not be conveniently passed anong the jurors. 
It will take a lot of time. 

Counsel may move in front of the board, 


if they wish. 


MR. KAIN: Is this convenient for your Honor? 
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THE COURT: It is convenient for me, 
FOLONSLY: TT can not g0 in front 
of that board, There is no room. 


THE COURT: $8 the pointer there? No 


Captain, step down from the stand. You 


made certain markines. Will you take the pointer 


and then stand 1@ side, so you will be out 

starting preferably, 
I guess, with the af+ en indicate tha bow and 
the stern of the ship, i@ port side, which was 


inboard, the starboard side and then identify 


the four places you marked. 
MR. KAIN: Indicate the bow first. 


THE COURT: That is the front of the ship. 


Now, indicate the stern. 


THI “OURT: The. is the rear of the ship. 
Captain, the port side 
ef the 
THE COURT: That is the left side, the 
That was alongside of the pier, we 
all agreed? All right. 


The right side woule be 
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Q will you indicate, Captain, where you marked 


the ladder leading from Ne. 4 hold to No. 4 'tween deck? 
(Witness complies.) 
QO Wiil you now indicate, Captain, where the 
door on the offshore staboard side, just forward of No. 4 
‘tween deck, was marked? 
(Witness complies.) 


That is the aft door, is it, Captain? 


Will you indicate where you marked the 
forwarc door? 
(Witness conplies.) 

Q Will you indicate, Captain, the door of the 
reefer box? 

(Witness complies.) 

Qo And will you indicate, Captain, where you 
marked the aft ladder in No. 2 upper ‘tween deck? 

(Witness complies.) 

Q Will you now, going back to the main deck 
or weather deck, would you indicate where the ship's 
oangway was? 

{Witness complies.) 


That is the top of the gangway? 
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SHE COURT: And you understand, members 
of the Jury, that the picture -- the drawing 
that you havea just looked at, is as you would 
see the ship looking down into it if the top 
parts were cut away. 
MR. aAIN: That's correct. Except for 
the yangwoy, that would he looking down on the 
main deck ALL the others you would be lookina 
down as if you cut awcy the main deck, 
COURT: Ail right. You may step 
to the stand. You had better move that away. 
MR. KAIS: May I mark this for identifi- 
caticn, your Honor? 
‘ark it as Defendant Pedersen's 
Exhiicit. 
THE CLURK: One photograph marked Defendant 
“edersen's ixhibit H for Identification. 


marked.) 


Q Captain, I show you this photograph which 


is Defendant Pecersen Lxhibit for Identification, and 

I esk you if that photoqraph is a fair representation of 

the aft starboard corner of the No. 2 "tween deck of 
M.S. SUNNY PRICL, with the camera facing port to 


Starboard as it existed on July 3, 19677 


24 


the ladders which you marked on this print, which is 
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THE COURT: Suppose T repeat what it is. 


It is a fair representation of the aft 
part of No. 2 hatch upper 'tween deck. Picture 
taken from the port side on July 3, 1967. 

MR. KAIN: I offer it into evidence. 

THE COURT: No objection. Mark it. 


THE CLERK: Defendant Pedersen Exhibit i 


previously marked for identification, now received 


in evidence. 


(So marked. ) 


THE COURT: As you look into this picture, 


which direction on the Ship are you looking? 
THE WITNESS: Looking towards the star- 


board sida, 


THE COURT: This is the starboard side of 
the vessel? 

THE WITNESS: Far into the picture, yes. 

THE COURT: In back of you, not shown in 
the picture, is the port side? 

THRE WITNESS: Yes, 


KAIN - 


Q Is the ladder shown in that picture, one of 
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2 | Plaintiff's Exhibit 3 in Evidence? 
3 | A Yes, 
4 | Q Which ladder is it? | 
; | A That is the ladder in the aft part of the hatch No. 2 
6 | THE COURT: In back of hatch No. 2 _. towards 
7 | the back of No. 2? | 
Q THE WITNESS: Yes. | 
9 | Q This ladder? 
10 |) A That's right, coming from the upper ‘tween | 
i | 
1 I deck to the main deck or to the upper deck. ! 
7 THE COURT: The ladder goes from the 
| tween deck -- this is the ‘tween deck in the 
14 | picture? 
‘ a THE WITNESS: Upper ‘tween deck. 
16 | THE COURT: The ladder therefore leads 
fy from the upper ‘tween deck floor on the main 
ie | deck. The main deck of the ship. That is 
i 
19 | exposed to the sky? 
20 : THE WITNESS: Yes. 
al THE CLERK: One photograph marked Defendant 
2 | Pedersen's Exhibit I for Identification. 
a (So marked.) 
‘ a4 | w?. KOLONSKY: I have no objection to it. 
95 | THF COURT: It is not offered. 
| 
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MR. KAIN: Unless there is objection, 
I will then offer it into evidence. 

THE COURT: You do not want to identify 
it before offering it, okay. It has been marked 
Defendant I for idcatification. 

MR. KAIN: Yes, your Honor. 

tik COURT: Mark it. 


THE CLERK: vJefendant Pedersen's Exhibit I 


for Identification, previously marked, now received 


in evidence. 
(So marked.) 
THE COURT: I don't know what it is. 
will give it first to the witness, I think 
before you go any further -- let me have that 
for a moment. 
Where is the top of the picture -- it is 
marked top, 1 see, 
BY MR. KAIN: 
Q Will you look at the photograph that was just 
handsd to you, the photograph, Defendant's I in Evidence. 
Will you tell me what that is a picture of? 
Thot is a fair representation of the aft part of 
No. 2 hatcn, showing the door into the reefer box. 


Q Is that the way it existed on July 3, 1967, 
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aboard the SUNNY PRINCE? 
A Yes. 
THE COURT: Is the door in the front of 
the reefer? 
THE WITNESS: Yes. 
THE COURT: Do you wish the witness to 
mark the photogranh in any fashion? 


MR. KAIN: Ultimately. I have some other 


photographs that I would like to mark for 
identification. 

THE COURT: All right. 

Counsel might consent to having them qo 
directly into evidence. Why don't you show counsel 
the several pictures. It might save a lot 


of marking. 


Counselor, you are making objection to a ruling) 


where none Mas iritended. The Court made a suggestion. 
T will withdraw the suggestion. 
The only question is whether you wish 
these pictures to go in without further identi- 
fication at this moment, or whether you wish 
them to be identified. 
MR. KOLONSKY: No objection, 


ConenN- No objection, 
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THE COURT: Mark them directly into 


evidence. 


MR, KAIN: May I note for the record 


that counsel have all stipulated that the cargo 


depicted in these photographs was not present 
at the time of this accident or on July 3, 1967? 
They stipulated that the structure of the 

vessel is as shown. 

THE COURT: The photographs that are 
going into evidence now are J, K and L, of the 
Defendant Pedersen; that is the ship. In those 
photographs, in audition to pictures of the 
shino's structure, are some cartons or bales 
or other cargo, and it is agreed that that carco 
formed no part of the picture. It is not 
cargo that was on the ship at the time. 

THE CLERK: So marked, your Honor. 

(So marked.) 

MR. KAIN: Your Honor, counsel has asked 
me to place on the record when these photographs 
were taken. I have agreed to do so. 

They were taken in Philadelphia on 


December 20, 1567. 
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KAIN: 

Captain, may IT ask you to mark on this photo- 
Defendant's Exhibit J in Evidence -- 

THE COURT: That is the aft part of 
No. 2 hatch showine the door into the reefer 
box? 

MR. KAIN: That's correct, 

I should like the witness to mark the 
two handles or wheels that he referred to this 
morning. 


THE COURT: On the door to the reefer 


MR. KAIN: Yes, your Honor. 

THE COURT: Hold it a second. 

Where are the wheels? 

THE WITNESS: They are behind that because 
~- when they close it, they are coming in. 

THE COURT: he wheels are behind. 

Will you gentlemen come forward? 

What are these iron objects that are 
shown, hinces? 


THE WITNESS: No. Steel pieces so the 


wheel is coming on the outside when Closing the 


door. 
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THE COURT: At all event. the wheels 
this area. Is this the door? 


THE WITNESS: Yes. 


THE COURT: Suppose we mark the door 


with the letter "b". bo I hide anything if 
we mark it here? 

THE WITNESS: No. 

THE COURT: The Court has now marked a 


the door itself. 


You say that the wheels are here and here? 
THE WITNESS: Yes. 


THE COURT: I will make an arrow pointing 


to the lower wheel and an arrow pointing to 


the upper wheel, and I can't visualize the wheel. 


MR. KOLONSKY: These look like hinges. 


THE COURT: Yes, but he says the wheel is 
behind the hinges. 

That is all on Defendant's Exhibit I in 
Evidence. 

MR. WOLF: These are the hinges here, 

THRE COURT: This isn't a private conference. 


I am just trying to do my job. 


The witness pointed and I made arrows. 


w 
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BY MR. KAIN: 

~} Does that photograph, Defendant's Exhibit I in 
Evidence, show a covering of some type for the wheels 


that you referred to as the means of opening and closing 


the reefer box door? 


A Yes, 


8 Could you tell ine what the shape of the 
covers is? What is it? What covers the wheels? 
it is a steel piece that fastens on the door. 
Q Coulc you tell me what ita purpose is? 
A Well, that is where the wheel is coming in when 
you are tightening up and close the door. 

Q Does it serve to protect the wheel in any way 
from the cargo being loaded? 
A No. 

Q The wheel is recessed there. It comer in 
as you close it? 
A This is the steel plate (indicating). The wheel, 
this one is coming a little out with an angle like this 
(indicating) so the wheel is made faster -- on the bolt 
and this holt is coming open in this steel piece and 
then you close the door. 
, MR, KAIN: I understand, 


TUE COURT: 


I will not undertake to 


| 
| 


4 
4 


24 


Defendant Pedéersen's Exhi 


tell me what that is 
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describe it for the record because it igs not 


completely comprehersible. The witness has 


been ‘Sturing throughout and pointing at the 


picture simultaneously. 


i Captain, I 


May I eee the picture again? 
show you th’. picture which is 


bit 1, in Lvidence, and will you 


a picture of? I am not referring to 


the cargo. I am referring to the structure of the ship. 


it the 


back or is 


A 


TUE COURT: 


THE WITNESS 


tion of the cargo 
the reefer box. 
a) Which side 


sStarLoard side or 


The starboard side 


inut part of the ship? 


5: This is a fair representa- 


space between -- besides 


of the reefer box, Captain? Is 
the port side? 


Q Is the camera lcoking aft or towards the 


tt looking forward or towards the front? 


The caméza is looking back. 


THE COURT: 


THE WITNESS 


To the rear of the ship? 


3: Yes. 


C And that shows -- that portion of the cargo 


space on the offshore side of the reefer box; is that 


correct? 


~ 
/ 


A Yes. 
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‘@) That bulwark or wall that we were talkiag 


about this mornino? 


A Yes, 


Q Now, Captain, I draw your attention to three 


circular columns that appear in the background of that 


picture. 
Can 
A 
THE 
cylinder? 
THE 
THE 
side? 
THE 
THE 
MR, 
witness to 
king post? 
THE 


you tell me what they are? 


It is two ventilators and one king post. 


COURT: Is the king post the vertical 


WITNESS: That one (indicating) . 


COURT: To the right and not to the 


WITNESS: Yes, 
COURT: All right, 
KAIN: Your Honor, may I ask the 


mark each of the ventilators and the 


COURT: TI think he had better mark 


the side of the reefer box. 


MR, 


THE 


reefer box, 


AIN: All right. We can do that, too. 


COURT: Where is the side of the 


the right of the picture? 


Qo 


24 


25 
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THE WITNESS: Yes, 

THE COURT: The witness indicates this 
is the side of the reefer box; is that correct? 

THE WITNESS: Yes. 

THE COURT: Suppose you put "R.5." 
here to indicate “reefer box." 

The Court has put "R.B." on the reefer 
box -~ side of the reefer box, and we are 
looking to the rear; is that correct? 

THE WITNESS: Yes. 

THE COURT: The reefer box is to the 
right of the picture. 

You now want the king post marked? 

MR. KAIN: Yes, sir. 

THE COURT: Itark the king post, "K.P." 
and they can put an arrow -- mark it a little 
ways out. 

MR. KAIN: Out here in the white part, 
Captain. 

THE COURT: Make an arrow and put a head 
on the arrow. "K.P." statnds for "king post.” 

BY MR. KAIN: 
Q Would you mark the two ventilators in that 


photograph? 
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THE COURT: Mark it with the letter "Vv". 

Q Will you draw an arrow to each one of the 
ventilators? 

(Witness complies.) 

Q boes that photograph, Captain, show any 
sweat battens? 
A Yes, it does, 

Q Would you mark on the photograph or indicate 
the sweat battens shown on the photograph? 

THE COURT: First of ail, where are they? 

(Witness indicates.) 

THE COURT: It is a rather large area, 

Let's see where we could mark it. 

Suppose you put "S.W." here and we will 
make an arrow. pointing generally in the direction 
of the sweat battens. 

(Witness complies.) 

THE COURT: What did you make? 

THE WITNESS: "S.w." 

THE COURT: All right. "S.w." meaning sweat 


battens, 


Q I show you Defendant's Exhibit K in Evidence; 
disregarding the cargo shown in that photograph, will you 
tell me, Captain, what the photograph is a picture of 


and in what direction your camera faces, if you can? 
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A This is a fair representation of the aft end of 


No. 2 hatch. The camera is facing port side. The port 


Side is -- 

THE COURT: Looking straight into the 
photograph and the photograph is marked with 
the word "Top," where the top of the picture is? 

THE WITNESS: Yes. 

Q The picture is taken from the starboard 
side towards the port side; is that correct? 

A Yes. 

Q Does that photograph, Captain, indicate the 
passageway between the hatch -- aft hatch coaming and 
the nNo. 2 upper ‘tween deck and the forward wall or face 
of the reefer box? 

A Yes, it does, . 

THE COURT: Is the reefer box shown on the 
picture? 

THE WITNESS: It is here. 

THE COURT: ‘The witness is indicating 
a structure to the left of the picture. 

MR. KAIN: Might I ask the witness to 
indicate the passageway between the reefer box 
and the hatch square on the photograph? 

THE COURT: This is a passageway on which 


side +f the ship? 
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i WITNESS: This is between the hatch 


COURT: Cuts across the ship from 
mort to starboard or from starboard to port? 
THL WITNESS: Yes, 
COURT: Would you indicate it first? 
"WITNESS: lieré (indicating). 
THE COURT: The reefer box is at the left? 
THE WITNESS: Yes. 


THE COURT: As you face the picture, 


there are two boards there, one a little longer 


than the other. Is that the passageway? 

MR. RAIN: It has been stipulated 
hat none of the cargo or objects were present 
there at the time. I am referring to the deck 
area under the boards there, 

THE COURT: Would the forward part here in 
the picture be part of the passageway? 

th. WITNESS: No, that is the starboard 
side of the hatch. 

THE COURT: This place that you are about 


to mark is a passaqeway between the two sides of 


89 
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THE COURT: On one side of the passageway 


is the reefer box; that is the left as you look 


at the picture, and to the right is the square of the | 


hatch? 
THE WITNESS: Yes. 
THE COURT: All right. 
What will we do, mark the passaaqe? 
All right, I will mark the passageway. 
That is on photograph K 
Q Captain, I show you Defendant's Exhibit H 
in Evidence and can you identify the ship's officer shown 
in the photograph? 
A That is the first officer, Bertelsen. 
THE COURT: Spell it. 
THE WITNESS: I'd better write it down. 
B-e-r-t-e-l-s-n. 
THE COURT: You had better write it down. 
(Witness complies.) 
THE COURT: B-e-r~-t-e-l-~s-e-n, 
You say that is your first officer? 
THE WITNESS: Yes, 
THE COURT: Picture as shown in Exhibit H; 
is that correct? 


THE WITNESS: Yes, 
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BY MR. KAIN: 
Q Captain, I show you this Photograph which 
is Defendant's Exhibit J in Evidence, and I ask you, can 
you tell me what it is a picture of? 


A Well, it is a fair representation of that cargo 


Space between the reefer box and the Ship's side on the 


Starboard side, upper "tween deck, 
Q In which direction igs the camera facing? 
To the forward of the ship. 

THE COURT: Directly forward? 

THE WITNESS: We are looking forward. 

THE COURT: That is on the starboard 
side of the ship? 

THE WITNESS: Yes, 

MR. KOLONSKY: iiatch No. 2? 

THE WITNESS: Hatch No. 2, 

THE COURT: Let me see the exhibit. 

(Exhibit handed to Court.) 

THE COURT: It is g in Evidence, facing 
forward to the Starboard side of the ship in 
hatch No, 2? 

THE WITNESS: Yes, 

THE COURT: What would be to the right 


on that picture? 


537a 
Rogberg - direct 49 


THE WITNESS: To the right is the ship's 


THE COURT: The skin of the ship? 
Tiik WITNESS: Yes. 
COURT: On the left side? 
WITNESS: ‘That is the reefer box. 
KAIN: May I at this time show these 
photographs to the Jury? 
THE COURT: Okay, if they can remember 
the testimony. 
MR. KAIN: May I pass them? 


THE COURT: Yes. My assistant will. 


(Continued on next pace. ) 


N 


24 
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PIRECT EXAMINATION 
BY °"T. KAI’ (Cont.): 
mm. | 6K ATWe “Nay T ask the Chief Officer 
what they represent as he passes each one? 
TIM CONPT: Van, 
oOo you want them in anv sequence? 

"*R, KATN: IF it's convenient, I wil] 
take them in the sequence they are narked in 
evidence. 

THE WITNESS: Thats a fair representa- 
tion of atch No. 2, unper ‘tween deck, aft 


part. 


BY MF. KATW: 


9) “hich way is the camera facina? 
A The camera is facino to starboard. 


THF COURT: From nort? 

TRE WITNESS: From port, showing the 
ladder coins from the upper 'tween deck to t: » 
main deck, also showino the First Officer 
stavina beside the door to the reefer box. 

MR. KAIN: Will vou pass that to the 
Turv, please. 

‘Photoaravhs passed to the Jury.) 


Tr COURT: Cive them about three at a 
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Roaqhera 


2 | time or we will he here an eandless arount of 
3 i & 4 mes 210 . te } | 
ime. ust ltinly evervthino by ten minutes 
| 
4 | and you will see 
5 | n : ee ae : 
Oulc veu tel] me what that p cture is? 
H . | 
6 |] That is Yefendantr' Exnihbit T in evidence. 


| 
re es Bee Tt is a fair representation 

1] 
8 | of the aft part of No. ? hatch. 

i 

| | } 
9 | THF CounT: Same hatch? | 

| agi | 
10 | THE WITNMSS: fame hatch, sare upper 
1 ‘tween feck and showing the door to the reefer 

1 
2 |] ho» 

i 
12 | MH COMRT- An the richt sida? | 

j | 
14 | “AP WITNESS: On the richt side, ves. | 

| 
| THF COURT: A11 rioht. | 

16 THE WITNESS: Tt also shows the wheels | 
| HT 

i 

| 17 | used to close the 4nor. 
18 THe COORT é “RE is reefer hox; “KP” | 

\ as a 
19 | 72 12% not on that one. Tet the Jury see | 

| | 

\ 

20 || first these two pictures; that will be enouch 

| 
91 | ta hold then a while. 

\| | 
221 ‘Oo not question the Cantain while they 
23 | are exarinine the nieture hecause they will | 
24 || not met the henefit from either the questionine 


95 II or the picture 


‘ | 
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There are twe pictures and at each picture 
you will look for the wora “top” and you will 
be able to hold the picture in its proper posi- 
tion. 


BY MR. KAIN: 


Captain, IT show you this photograph Defendant'$ 


J in evidence. 
Will you tell me what it is? 
ft is a fair representation of the aft part of upper 
‘tween deck No. 2, starboard side, between the reefer hox 


and the ship's side; camera facing forward. 


Q Camera facina forward. 
I show you this vhotograph, Captain, which is 


Defendant's Fxhibit K in evidence and I ask you if you can 


tell me what portion of the ship it is. 
A It's a fair representation of the upper ‘tween deck, 
hatch No. 2 aft part, showing the passageway between the 
reefer box and the hatch No. 2 coaming. 

Q Which way is the camera facing? 


The camera is facing port. 


Q Will you look at this photograph which is 
Defendant's Exhibit Lin evidence and tell me what that is 
@ picture of? 


A That's a fair representation of the aft part of No. 2 
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hatch showing ths cargqe snace between the reefer box and the 
ship's sice. 
camera is facing aft and it also shows 

reefer box on the riant side end the ship's side on the 
Side, showing also the kina post ard two ventilators anc 
Sweat battens. The camera is facing aft. 

My? KATIN: ‘onld you pass those, please. 

(Pictures handed te the Jury.) 
BY MR. KATN: 

Now, Captain, on July 3, 1947 at the time the 
cargo of the Sunny Prince was being discharged, did you 
have any instructions as te where and when you would there- 
after load carao? 

A We was to load -- 
THE CcouPT- The question was did you 
have any instructicns? 
THES WITNESS 
2 hat instructicns did you have? Where were 


you thereafter geina te lead cargo? 


Here in Brooklyn. 


tw In Brooklyn? 


When were you lcading cargo? 


oO 


14 


15 


19 


20 


21 


22 


23 


24 


25 


ur le ° - 
specificelly for July 4 aad ¢ e whetlher any c.rue work was 
done aboard t1 ¥ ince on July 4th, 1 
2) 
‘ l¢ or vas dene? 
bP 4 done on Jud 5t 
A es 
icere $s ¢ Bt « July Sth, Cay-tain 
was it stiil in rt i ar ks J ) t 
, tt Jeft at 194 Jul 5 
} : © 3 1°4 Woe is that 1a shore £1 
6:4 
7. G 5 c 
— DT oa 
: mw ATG a 5) id you have any conversatior 
vith the foreman of the leane thie ship clesaers who 
vere On Loarc? 
P Yes 
O st cic he sa « you and what div you say 


. 
os 
~ 


, 
) Si 
| 
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2 ii | AIN ie foreman of the ship cleaners 
I 
| 
3 A fell, he asked re there to clean and! 1 said the whole 


| “OUP whole ship has to be 
| 
7 | leare 
8 |i Did he ask yeu anythin else? 
i 
ee 7 He Cl? aS< me ebcut repiacing hatches 
10 e aSked yc if he should replace what? 
I 
1) acc bCarcs 
12 = t ic cu tell him: 
13 } No 
| 
i! 
14 i 3 You teld hir rot to; is that correct? 
| 
15 yh Yes 
16 ti ‘ gptain, on the occasion when you have been in 


the Port of New York and at other ports in the United States what 
nas beer your practice aveard the ships you were employed 

ca when you came inte these perts with respect to covering 
hatches, Wien the work was net completed in them? 

© you unjerstand my question? If you are 


oin« to work the hatch t! i.ext day, if you ned not finished 


mK at 700 o'cloc en the lLonushoremen left the ship, what was 
| the practice that you called at "lew York and cther U. S. 
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MR. KOLONSKY: Objection. 


THUR COURT: T cannot hear you when you 


“R. KOLONSKY: Objection, your Honor. 

THE COURT: Suppose we excuse the Jury 
at this point. They can have their mid-aftern, on 
recess. 

(Jury withdraws from the courtroom. ) 

TRE COURT: First of all from the attorney 
for the ship, what is the purpose of this i-ter- 
rocation? 

MR. KATN, T wish to show, your Honor, 
through this witness that the practice in all 
U. S. ports which he has called has to be 
to cove> only the top deck, when the hatch is 
to be worked the next day or two days later: 

THE COURT: “hat is the vasis of the 
objecticn. 

MR. FOLONSKY: This practice _s irrele- 
vant to the issue of liability, the law requiring 
a safe nlace for people to work and walk. 

THE COURT: That's putting the propo- 
sition hind end foremost. The problem here 


is for the Jurv fo come up with an answer to 


the questicn ag to whether the ship was Seaworthy. 


direct 
Whether the ; mo das reasonably fit 
intende? uss und ; i Can reach *he 
eventies. 


exannle, 


that h 1O@Vit * the hatches under 


cireumstance midqhc de mere than == you might do 


ne "ore than hav Ae witness state what hii 


practice w “O Save money sunpvoserly. 


however, the inquiry breadens 
what ne enerally in the industry, 
Closer but net sufficiently close 
custem an? prectice is. 


MR. XATN T don't profess 


questicn that vou nut. 
“RP, KATN: Perhaps T will renhrase it. 
ask tha witress if there has been 
‘tice in New York and 
perts which he hascalled with respect to 
covering hatches aboard the ships? 


THE COmpT: ‘that is the practice, al- 


though you might be confrented by requests by 


your adversary fo voir dire to satisfy, him- 


self that it really is general practice, whlch 
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among other things to safety, be- 
cause T think that the courts are net too 
happy abowt principles «established and testified 
as being established by the shipping industry. 
MR. KAIN: YT am net producing this wit- 
ness aS an expert witness. 
THF COURT: that is he? 
XATN: ‘The business practice aboard 
‘hich he sailed. is what 
they aid. 
THF COURT: What does the Jury have to 


decide her#? 


MR. KAIN: T think they have to decide, 


although Tf don't think as I have indicated in 
my motion at the end of the plaintiff's case -- 


THT CXURT: Tn relation to this subject? 


MR KAIN: T think they have to decide- 


TIE CCOURT: That's the first I hear of 


“Mm KAIN: -- whether he was necqligent, 


as “r. Kolonsky contends, in failing to cover 


this hatch from top to bottem at any time anyone 


left the area. 


CcouRT: T am just wondering whether 
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the Jury does not have to decide whether this 


area is an area to which, uncer the circum- 


stances here testified to, a longshoreman may 
reasonably be expected to go. 

MR. KAIN: No one has given such testi- 
mony -- no one has testified in the Plaintiff's 
direct case that it was reasonable for the 


Plaintiff to go back and get his hook in the 


method he went or he wasn't required to ask 
anyone. 


This is part and percel of the motion 


that I made before your Honor at the end of 
the plaintiff's case to dismiss for failure 
to make out a prima facie case. 

THE COURT: I think I will leave to the 
Jury the determination of what is and what is 
not reascnable in that area and in view of the 


fact that this witness is not an expert witness, 


-- T am queting you -- I think I will also 


leave to the Jury the determination of the 


ultimate question as to what was safe procedure 


here. 
Now, the witness isn't being asked what 


safe procedure and I would exclude it if it 
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etter basis fer an answer 
te that question an has thus far been pre- 
Sented . The witness "ras asked whether‘he knows 
“-I guess-- his own practice - ard you breadened 
thet in the absence of the Jury as tc what 
he knews abovt the practice generally. 
et us assume that the practice 
in the industry ‘enerally was that neo gan‘ - 
Plank should be provided -- ne qanaplanks 
no plame cf ery kind or rails, that the loag- 
shoremen were required to jump from shinsice 
to dockside cr in reverse, because that was 
the universe] practice in Patagonia where 
the accident harnenec That would not make it 
a Safe practice an’? 1 cite that es ac example 
Decause it is su arotesque. 
MP. KAIN: T mayhe mistaken in the cita- 
tion, but T recall a statement of Judge Hand -- 
I believe the "ache v. Silverline, which said, 


in effect eviide ustem and practice is 


net conclusive on injury but it is some evi- 


dence of what should be done. 


COUPT: You have to reach that point 
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first and T think one of the things you have to 
show with respect to custom and usage is that 
it is a safepractice to start with. 


You cannot have a Cangercus practice 


sustained as exempting the ship from liability even 


if the dangerous practice is followed by all 


the ships. 


MR. KAIN: If your Honor please, I 
don't think T have the burden in this case -- I 
respectfully suggest -- I don't nave the burden 
of proving that this is safe practice. 

T submit to your Honor that Mr. Kolonsky 


has the burden cf proving that some practice 


ef the ship was unsafe and I submit that there 
is no such testimony. 
I don't construe my burden in this case 
to prove this was safe practice. 
THE COURT: T do not have to permit 
testimony which may confuse the Jury. The Jury 
is likely to get the idea that any practice thatigs 


long and a niversally engaged in by the ship 


officers is a practice which they might con- 


Sider in exoneraticn of the claim against the 


ship owner. 
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I think you have to go a little further 
than you have. At the moment with a non- 
expert witness who has traveled around and who 
has learned that captains feel that they might 
just as well -- they might as well leave the 
hatches open if they are going to work on them 
the following day, I do not think you could 
move that very close to a universal practice 
which is recognized universally not only as an 
economically desirable practice from the roint 
of view cf the ship owner but a safe practice 
as well. 

You know, custom and usage will not 
knock out claims of negligence in seaworthiness. 


Custem and usage is shown for the purpose of 


indicating what it is that the industry con- 


Siders as a safe practice and I think you ought 
to approach the problem from that point first 
before you aet richt into it and say well, we 
don't close up our hatches. 
MR. KAIN: If your Honor please, may I 
ask this witness with your Honor's permission 
THY COURT: Let me have the Case because 


I have a high regard for Judge Hand. 
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Get my Preccice and Research File. 


KATIN: T U.ink it is Bach, 
Bach, Silverline. 


COURT. Ye will see-if we have it 


KOLONS “/: Poignon is ny reference 
also, the Texas Cicy iisaster case discussed 
wy Justice Jeckson. 

THE COURT: fe ‘Vill-.take our own little 
recess aici from the way things are going we 
Will stiil be trying the case tomorrew with 
proof. You mey step down. 

(The witness leaves the stand.) 

“R. KAIN: May I go out for a cigarette? 

You may 5,0 out but the ciga- 
rette is at your own discretion. 
COHEN: May I be permitted to go down 
to the lobby? 

THE COURT:  W in recess. 

(Recess taka.) 

Tus COUR ‘ll right, gentlemen, Judge 
Learned liand is inceet. & learned Judge. If one 
locks hard encugh one can find the law clearly 


Stated in his opinicns. Then if ove continues 


10 


Y 


12 


13 


14 


15 
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te look ierver one cas. find the converse Stated 
in his Cj Prion: 
T have Bache v. Silverline, a stowege 


CaSe in whic: the lilelant was Cismissed. 
‘Tv: T ar net sure of that citaticn. 


TH COURT: T neve it in case you «ced it. 


Is thar Learned Hand? 
Ton COURT: Ves, 119 Fed. See 196 
100 Fed. Cy pdYe OF. Thet was deciced in 
1940. tiere is @ vriet excerpt from it. 

T.s libelant alse proved, and indeed it 
is not disputed that in all shipments where 
bales are scowed mers than six or Seven high, 
there Was some probability cf twisting in the 
lower tiers though apparently the great majority 
of bales ordinarily cere throuch uninjured. 

Tusy, therefcre, vuild their cases 
against the ship with this AQilemma. Tf the 
customary stcwage was likely to result in damaue 
6ithertice siip must stcw in fewer tiers” > 6) ORG 
so forth. 

Judge Learned ‘iene at an earlier date, 


in the case entitled 4.7. Hooper cited at 


64 
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« 60 Fed. 24 737,haé this to say and what he 

3 saic was held to be so significant thet it | 

4 was cited at some length in the notre pame Law Review 

5 Issue, 1965, Vol. 41 No. 1 at page -- the | 

6 Page does not appear to be numbered. ; 

7 At all events the case was decided in 

8 193°. This is what Judge Learned Hand says | 

9 in that case which also involved property | 

o | damage. Here, the loss was the barae itself. No | 

11 | personal injuxy. 

12 "Is it then a final answer that the busi- 

13 ness had not yet generally adopted receiving 

14 sets?" Apparently the practice testified to 

15 concerned receiving sets aboard ship. 

16 “There are no doubt cases where courts : 

17 seem to make theaeneral practice of the calling the | 

18 Standard of proper diligence. We have indeed | 

19 given some currency to the notion ourselves" and 

20 he cites a couple of cases. 

21 "Indeed in most cases reasonable pru- 

22 dence is in fact common prudence but strictly 

23 it is never its measure. 

24 "A whole calling may have unduly lagged | 
in the adoption of new and available devices. | 


72 
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It never mav set this as its test however persuasive 
be its usages. 
' Courts must in the end say what is 
required. There are precautions so imperative 
that even their universa] disregard will not 
excuse their omissicn." 
He cites a series of cases. Then he goes 
On and says there was no custom. "You have a 


negligence case,an unseaworthiness case here 


and personal injuries are involved. ° 


Whether or not the practice was widespread 


cr universal,to leave hatches uncovered under certain die 
cumstances may have some bearing on whether | 
there was a custom in the industry to de that | 
but that is a far cry from saying what does and 
what does not constitute negligence or an | 
unseaworthy condition. 

Not even the Captain himself will say 
that if the plaintiff had a right to be where 


he was when he fell that the practice was a 


Safe one,so I will exclude all proof of custom 


through this witness in response to a question 
which calls for an answer implying -- although 


it does not directly include that ip the question ~~ 
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implying thet it is a safe practice for the 
Jury to consicer that hatches should be left 
Open when people have to resort to them. 

That does not mean that T am going to 
charge the Jury in any sense that +y must 
find that this plaintiff had a rigi.t to go 
through that passageway and with a flashlight 
walk through the door there and try and 
find his aloves. 

T am not too sure what he was engaged 
in at the time. I dc, however, make some 
reference to the fact that they may consider 
whether or not this was an incidental -- a 


procedure incidental to his job, as the ‘ong- 


shoremen unleading a ship. Whatever it was 


they have to take into account -- 

MR. KAIN: If your Honor please, is the 
testimony excluded on the basis of the form 
of my question or is your Honor excluding the 
testimony from this witness on custom and 
practice. 

THE COURT: T am excluding the testimony 
in the area in which the question is directed 


with its implication that open hatches if a 


704, 
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customary precedure are safe practices, so far 
as one walkin: areund in the dark inthat general 
area is concerned rt's a Jury question. 

This is not a question of stowage and 
this is not a question of whether a radio rhould 
be aboard’ a berge in order to have the barge 
mere amenable, I suppose, to contro). 

MP. KAIN: In sddition to my exception 
might I make an offer of preof of this testimony? 

THF COURT: You will make your proof by 
asking questions of the witness until it is 
Clear enouch that-- what it is you are proposing 
to prove. 

I found more of*+-n “han not that counsel 
have considerably mere difficulty in eliciting 
from the witness, whose testimony is excluded 
matter which would sustain the much broader offer 
cf proof. 

I will assume, unless you have something 
else ycu wish to ask this witness, that what 
you want to siiow is thet hatches are left open 
generally “< 

“MR. KAIN: What I wish to show -- 


THF COURT: ‘why do you cut in? This is 
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the third or fourth time. You throw me off 
stride and I cannot remember what T was saying. 

Maybe it is pointless. But let me nake 
a complete record. You have a much more power- 
ful voice than I have, particularly late in 
the day. 

What you are asking this witness - and 
correct me if I am in error -- you are asking this 
witness is as to whether or not it wasn't a 
general practice in Brooklyn and elsewhere at 
ports where he called, to leave hatches open 
overnicht if there were some work to be done the 
following day in the same hatch. 

Now, just what it wae that the work -- 

I guess there is proof in the case that the 

next day the ship was to be loaded in hatch 

No. 2 se I suppose that is why the hatch was 
left open. That it is an economical practice 
is perfectly self evident. 


It takes fewer people to work the ship 


if the hatches are already open than if you have to 


uncover the hatches, but at this point I think 


it is a Jury question as to whether it is a 


P, 
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safe practice irrespective of any theoretical 
custom and usage. 

For example, if this were an automobile 
accident case a Court would not take any proof 
of custcm and usage of driving where the results 
were unsafe. You can probably qet in automobile 
cases plenty of testimony thet everyone goes 
over 2% miles an hour in an area like Orchard 
Street where they have pushcarts all over the 
street. 

It's for the Jury t say even though 
that driving is within the speed limit if it 
is a safe practice. 

I will not take proof of this nature 
which I think will confuse the issues here 
involved. 

MR. KAIN: May I state on the record to 
make sure that I am clear about it in my own 
mind, it was my intention to ask this witness 
based on his experience in the Port of New York 
and other U. S. ports,is there a custom and 


practice with respect to covering hatches when 


they are not being worked and then to ask him, 


assuming IT have an affirmative answer, ask him 
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what is che custem and practice. 
SLE COURT. Well, get the Jury in. we 
a0 not need an otier of proof there. {Ct would 


not take Many questions to make clear what you 


intend to do and if anything gets in 


be proel an Gthes ereas the plaintiff is entitlee 


WOLF : 1& Seems to me there is a 


degree 0: propriety in allowing proof 


custom ana practice sc as to eliminate 


the possabie couceptiun that this was a unique 


situaticn. 

THE COURT: Tiacd that in mind but at a certain 
poiut the Jury has to meke a determination us 
to whet is safe. And that point is resched 
before you can introduce proof that an unsefe 
practice is a sale practice. 

Can consider the question as to whether 
the practice was a safe one in this type of case 
as independent of tic answer to the questions as 
to what Captains do generally in the industry 
and tie witness AS net even an expert by cha 
Statement Of counSei, the witness is a Captain 


who fer é number ci ‘Years Nes seen traveling 
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around in ships and has been doing things and 
it may well be, even though the key answer 
is excluded, that he will testify enough in 
other areas to give plaintif€ his opportunity 
to cross-question him. 


IT am just curious te know -- I am curious 


with respect to your situation -- having in mind 


that you confront only the ship owner in this 
case. 

There is nothing in the case to incicate 
that the plaintiff is Making any direct claim 
against you. 

MR. WOLF: No. 

THE COURT: T am curious to know what your 
interest in the matter is in view of the fact 
that the Captein already has indicated that the 
hatches were left oven by his direction, at least, 
that's what I understood. 

MR. WOLF: It's true. If I had the 
opportunity at this time I would make a motion. 

TRE COURT: TI would deny it. But I think 
you are in pretty good shape. 

MR. WOLF: Simply amicus curia in a sense 


trying to resolve it in my mind. 
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THE COUPT: Tf you take a leok at Richardson 


7 


have not leoked at him for perhaps a couple 
of weeks -- vou will find in his discussion 

once remcved, because Prince is writing the 
supplements te the criginal Richardson, that 

he discusses this subject of expert testimony 

and he poirts cut that a medica] expert would 

be permitted to ac the whole way including 

the responses te a hypothetical question, 

which alse determines liability, whereas in other 
arees a olumber,for example, will be permitted 

to oive his expertise only in the area of his 
professional skill and he won't be permitted 

te testify in the $64.09 area, so to speak,of 
liability. And when his testimony is excluded 

in that area, in my view, the question of cus- 
tom an? usage is also excluded because you 
exclude his testimeny -~ his conclusory testimony ~ 
Dacause it's a Jurv question. 

If it is sc simple that even a Jury can give 
the answer to it, here the Jury's significant 
question to answer, as T see it, is the question 
of reascnable use, reasonable fitness for such 


intended use and if they ever cet beyond that, 
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answer in favor of the plaintiff, and I don't 
that they will, but if they do then no matter what 
custom is in the industry there is negligence 
unseaworthiness there and I am not directing 
Jury to find a verdict but you cannot have 

open hatches unguarded and darkness where workers 
have to do their work. 

I am assuming they will reach that point so 
the question as to what the practice is, I feel, 
is irrelevant. 

MR. COHEN: I may say that I join in 


Mr. Kain's execption to your Honor's ruling 


and might I be permitted to urge to your 


Honor that existence of custom and practice 
is not in my judgment conclusive on the issue 
of negligence or seaworthiness but I think 
it has some probative value. 

It is some evidence that the Jury may 
take into account and I think the offer by 
Mr. Kain is proper. 

THE COURT: Your offer is noted, it may 
be that the Court of Appeals, if it reaches 


that far or higher, will disagree with what I 
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have done but in my view the prejudice is so 

great and the probative value of this testimony 

is so slight, that,in fact, the subject is not even 
reached in my view in a case tried with the 

issues such as they are here. In a situation of that 
kind I will exercise the wide discretion I have 

or I will do the same as a matter of law and 

exclude custom and usage from the testimony given by 
this witness. 


MR. KAIN: Do I understand, -- I do not 


wish to inadvertently transgress against your Hcnor's 


direction. I am not to put to this witness questions 
as to their custom and practice and if so, what is this 
custom and practice? 

THE COURT: What I am telling you is that 
you are to complete your record before the Jury and 
not with an offer of proof. 

I am not giving you an advance ruling. I don't 
know enough. I cannot look that far ahead to see what 
you, with resourceful questioning, can elicit from this 
witness and until I role on it I will hear no more on 
the subject. 

You better keep on asking question. 

MR. KAIN: May I also note on the record, your 


Honor, just to keep the record straight, I 
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did not mean to imply this Captain is apn 


expert I meant to imply- I did not call him an 
expert, nor did I attempt to qualify him as one. 


THE COURT: I[t is hard to see how you 


neither qualified him nor called him as expert 
but consider his testimony as being offered 
by an experi. 


MR. KAIN: I didn't offer it as expert 


testimony. 

THE COURT: I don't know what it is 
you are asking. If you have any other wit- 
nesses onthe subject whom you will qualify 
you are not barred, I will permit you to ask 
questions until I see more clearly than I 
presently do where we are headed for. 

(The Jury entered the courtroom.) 


DIRECT EXAMINATION 


BY MR. KAIN (Cont.): 

Q Captain, you told us before we adjourned, did 
you not, that you had on July 3, 1967, instructed the 
foreman of the cleaning gang not to replace the hatch boards 
which he took off in the course of his cleaning work? 

A Yes. 


THE COURT: You personally did the 


BY MR. 
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instructing? 
THE WITNESS: He asked me and I said yes 
to it. He asked if he was to replace the hatch 


beards and I said, no. 

THE COURT: No, not to replace the hatch 
beards? 

THE WITNESS: Yes. 
KAIN: 


Q Did you also instruct the foreman of the 


77 


cleaning gang to cover the hatches which had been cleaned 


on the 


level? 


A 


main deck level, to cover them on the main deck 


Yes. 

THE COURT: In other words, he was to 
cover the hatches cn the main deck leve}, but 
leave the hatch covers off on the lower level 
where they were off at that time? 

THE WITNESS: Yes. 

THE COURT: Pid you Know whether they were 
off at that time? 

THE WITNESS: Neo, they took them off as 
they were cleanina. 

THE COURT And you didn't care where 


they were -- 
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THE WITNESS: They were cleaning the 
whole shin. 
TIE COURT: You didn't know the condi- 
tion of the hatch covers underneath the main 
deck hatch covers? 
KAIN: 
Q If you know, Captain, who -- I rephrase the 
question. 
If you know, did the ship cleaners put in 
or take out any hatch beams as opposed to hatch covers? 
Did the hatch cleaners take in or put in any 
of the hatch beams on July 3, 1967? 


A No. 


Q Was this work all done by the longshoremen? 


THE COURT: I don't think we have ever 
had any testimony on the dimensions of the beams, 
as distinguished from the hatch boards. 

How biq are they? 

THE WITNESS: About 20 feet long or as 
long as the iatch is wide. 

THE COURT: The beams are laid across 
the entire width of the hatch and that would be 


20 feet wide or more or a little less if the 
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hatch is a little larger, or shorter. All 
right. 


BY MR. KAIN: 


Q Captain, will you tell me, based on your 


experience as a ship's officer and prior to that as a ship's 


crewman in the Port of New York and other ports in the 
U. S.,was there a custom and practice with respect to the 


covering of hatches when the hatch was to be worked the 


following day,when there was additional cargo to be dis- 
charged, to be loaded? 

MR. KOLONSKY: Objection. 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes, 


THF COURT: Overruled. 


Would you tell me, Captain, based on your 
experience in the Port of New York here and other ports in 
the U. S. what that custom and practice was? 

MR. KOLONSKY: Objection, your Honor. 

THE COURT: Let me ask him a couple of 


questions. 


The question I understand is whether 
ths hatches underneath the main deck -- that 


is at the lower deck level,would be covered or 


Ww 
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uacoverec. lat iS what the question is cirected 


to. 


low, leaving those hatches uncovered~- 


’ ress Ye S 
COURT is that a practice that 


T..u COURT: I will exclude it. 
ATTN; May IT have my exception, your 

Honor? 

BY MR. KAIN: 

Q Could you tel!i me, Captain, based cn your 
experience in ti<« Port of New York and other ports in the 
U. S. was there a custom and practice as to whether hatches 
and carse space; not being worked should be lighted or 
illuminated where the upper main deck hatch opening has 
been closed? 

Tiik COURT: Just answer, yeS or no? 

Ti'& WITNESS: hat was the question -- 

THI, COURT: Read the question back to the 
witness. 

(Record read.} 


Tit COURT ; Just answer yes or no. 


Mk. KOLONSKY: Objection. 


CROSS EXAMINATION 


BY MR. 


cleaners finished cleaning the No. 2 hatch completely was 


that about 12:09 o'clock? 


A 


work in that hatch the foreman of the ship cleaners came to 


you and you had some discussion with him about the hatch 
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THE COURT: Overruled. 

Yes or no? 

THE WITNESS: No. It is not custom to 
have light. 

THE COURT: You are instructed to answe, 
yes Or no as to whether there was a custom. 

Was there or was there not? 

THE WITNESS: No. 

THE COURT: There was no custom .ither 
way? 

THE WITNESS: No. 

THE COURT: Next question. 


KAIN: No further questions. 


COHEN : 


Q Captain, on July 3, 1967, when the ship 


That I can say. 
Q All right. 


Tn any event, when they finishec their cleaning 


boards? 


Reaher” - cross K2 


Ard at thet time you teld him not to rerlace 


boards bnt to mut the ones hack to the mair. deck? 


f> 


Rt that time “ere foe hatch beams on the main 


So that what the cleaners did was to lay the 


née Deams on te main deck level; is thet ricaht? 


Now, in this diagram de I understand that when 


comes up the gqangway of the shiv he would fird 


himself on the 


deck right next to this "G" with the square 


Grawn around it on this diaaran, which is ®xhihit 3? 


Ts that where you would be? 


THE COURT: Juror No. 12, can you s«.? 


JUROR NO. 12: Yes. 


THE COURT: Y¥¢ mitht move over the one 


“PR. SOLONSKY: Dees vour Honor think the 
are dim? 


Tur COURT: Yes. 


Now, Captain, Ace T understand correctly that 
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there is a ladder at the aft end of the hatch No. 2 on the 
upper main deck level that qoes down tc the ‘tween deck? 

A Yes. 

Q Could you mark this diagram where that ladder 
is at hatch No. 2? 
A I already marked it. 

Q Well, could you show us on this diagram where 


that ladder is located on the main deck level? 


Yes. 


MR. COHEN: May I have him step down? 


Tick COURT: Yes. Here is a pencil. 

Put a letter "3" up there -- no, letter 

think. 

MR. COHEN: Ths witness has, if I may 
state for the recerd, your Honor, mace a small 
red rectangle to represent the ladder at the 


Corner of No. 2 hatch and outside cf ths 


hatch he. put the letter "2" with an arrow. 
THE COURT. That is on the main deck? 
MR. COHEN: Yes. 
BY MR. COHEN: 
Q Can vou tell the Court an? Jury approximately 


the distance from the end of the gangway at the top over to | 


that aft ladder at tie number 2 hatch? 
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THE COURT: Do you want to go down there 
and look? 
THE WITNESS: No, there's about 18 feet. 
Q Fighteen feet. All right. 
Now, T would like you te assume with me that 


this is the offshore or starboard side of the reefer box in 


the No. 2 hatch and in this corner ie the ferward suarboard 
corner of that reefer box. 

Now, aS a person comes by that reefer box in 
this osition and turns around that corner, where in relation 
to that person, standing at the very corner, where is that 
aft ladder located? 

THE COURT: We had better get curselves 

organized. 

Are you walking forward or aft? 


MR. COHEN: I am qoing to stand still 


at the corner. ‘his is the forward starboard 


corner of the reefer bex. 


THE COURT: You have to turn to the left? 


MR. COHEN: Yes. 
As you come walking from the aft end of 


the ship forward and yeu come to the reefer box 


your immediate left anc you stop, where in 


| 
anc you get to the corner and make the turn t~ 
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| 
relation to where you are standing is the aft 


ladder located? 


THE WITNESS On the aft side of the | 
naten. 
Y MR. CO ] 
) ALout huw far away in feet? 
A About 28, 29 feet 
THE COURT That's the only ladder at 


the aft part of the hatch, No. 2 natch. 
») As the Chief Officer on the Sunay Prince on 
July 3, 1967, were yeu alse the carga officer of that ship? 


A Yes. 


And can you tell us what the cargOo¢ficer is; what 


his duties and respcnsibilities are? 


By The carao officer is in charge of loading and dischare 
ing cargo of the ship. That means he is telling the 
foreman cf the lonyshecremen where to place the carge or to 
Sccure if that has tc be done. 

THE COURT: ‘That's when the ship is being 

loaded. 

THF WITNESS: During unloading, too. 

THE COURT: Purina unloading, also. 

THR WITNESS: No, they are just taking 


out the carsgec. 
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THE COURT: T just asked you that. 
Securing the cargo is an operation performed 


only when carqo is being loaded? 


THE “WITNESS: Yes. 


THE COURT: Unloading you don't have 


to secure the cargo, they put it into the 


sling and hoist it out? 
THE WITNESS: Yes. 


COHEN : 


Q Are you familiar at all with the cargo of 
shrimp that was discharged from the No. 2 reefer compart - 
ment on July 3; 1967? 


A Yes. 


Q Can you tell the Court and Jury - can you 


tell the Court and Jury what - how the shrimp was packaged? 


MR. KOLONSKY: Your Honor, f object to 
this. TI don t think it is relevant. We have 
gone over the packaging of the shrimp already. 

THR COURT: Through this witness and 
this lawyer? 

MR. KOLONSKY: No. 

THF COURT: He can do it. 

Read the question back to the witness, 
Please. 


(Duestion read.) 
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THE WITNESS: It was packed in cartons 

containing about 50 pounds. 

THE COURT: You have indicated about-- 

You have indicated in your hand, could you 
tell us in terms of feet, the approximate dimension of each 
of those packages which you estimate weighs about 50 pounds? 
A Little more than one foot by one foot in a square. 

THE COURT: Little over one foot in 

each dimension: 
Q Is there some tally - you understand what I 
mean by tally? 


A Yes. 


Q Is there some tally kept of the quantity of 


the cargo that is discharaed from a ship as against the 
amount that was loaded into it? 
A Yes. 

Q Is there such a thing called overshort or 
damaged cargo report? 
A Yes. 

Q Do you, as the Chief Officer and Cargo Officer, 
have any duties or responsibilities in connection with the 
tally of the cargo and the overshort and damaged reports? 

A Yes 


Q Could you tell us your job and your duties 


} 
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in connection with that? 

A If there is shortage during discharging the foreman 
comes and says what it is, showing that it is a shortage 
and I just have to agree with him. 

Q Are yon the officer on board the ship who 
would get the report if there is any shortage of cargo? 

A Yes. 
Q From whom do you receive these reports? 
A They can be from the tally men. Or can be from the - 
one of the ship's officers who are also on deck. 
MR. KOLONSKY: I didn't hear. 
THE COURT: Who are also on deck, ships 
officers. 

Q Now, were you present aboard the ship at the 
time that this accident occurred ,which we are told was 
approximately 1:20 in the afternoon of July 3? 

A Yes. 

Q And did the accident come to your attention 
that day? 

A Yes. I was standing on the pier when I was told. 


Q After you were told did you go aboard the 


ship to the No. 2 hatch? 


A Yes. 


Q And had the man who had been injured, had 
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he already sen removed tromthat hatch by the time you got 
there? 


A 


down into the 


officer down in the hatch at 


time? 


cer. 


his name? 


tlle wWaS under you? 


were the Captain? 


io, I was the Chief Officer 


Did Mr. Kertelsen make anv repert to you either! 
orally or in writina? 
KOLONSKEY : 
COURT 


Yes Or NC? 


report make ony reference to 


PAG 
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you as the Cargo Officer about the eargo that had been in the 
No. 2 hatch? 
A That, T can't remember. 

Q How long did you remain on the deck in the 
vicinity ot the No. 2 hatch before the injured man was taken 
out? 

A I was there until he was taken out. 

Oo Sorry? 

A I was standing on the deck until he was taken out. 

Q Approximately how long aid that take? 

A Oh, five to ten minutes. 
Q T see. 


After he was taken out did you thereafter 
go down into the hatch? 


A No, T went ~- when he was taken down on the nier I: 


also went down there. 
? T see. 


Did you later ge down into that hatch? 


MR. KOLONSKY: Objection. 


TiF COURT: T will rule on the objection 


tomorrow morning. 


Members of the Jury, we have reached 


the recess time now and I give you the same 


admonition that I have given you so many times 


befcre. 

Coed night, Please be here punctually. 

(The Jury withdrew from the courtroom. ) 

T have tried so many 

times befcre-T atteypt once more to replace 
the hespital record which is purely mimec 
graphed with a clearer phetostatic copy which 
I hold in my hand. 

THE COURT: That is something you could 
aqree upon with counsel. 

MR, T have asked them. 

THE COURT If there is any problem 
you coule take it up with the Court. 

MR. KOLONSKY: There is. 


COURT. Ir. the meantime we have an 


exhibit and if it creates toe many prcevlems 


for you I will insist that they straighten it 


out. 
MP KOLONSKY: It's also more hlurred 
than that. 
COURT : Kcep it available, we may 
have to use your conv. 
We will take the original and straighten 


it out. 


having been 


witness stan: 


I inguire as t< 


sidered cirect e@xarina- 


are questions 
it direct? Becruse 


any, on tha 


OURT: ion't follow. Technically 
calleeé cross~-examination, but the Court 
1ot consider that the witness is hostile 


examining attorney; it may appear 


proceed, your 


4 


vesterday we were talking 


about you were present wher hr. Rodriquez was taken 


out of the hatch and brought on the pier following the 


accicent? 
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Q Anc did you yourself go on the pier? 
A I was there when he was taken down to the pier 
and I was there when he was taken into the ambulance. 
In other words, you remained on the pier 


Rodriquez was taken away by ambulance? 


How long did that take, approximately? 
a few minutes, five minutes or so. 
Q After Mr. Rodriquez was taken away by ambulance 
what did you do? 
A I went hack to the ship. 


Q Bic you go back to number 2 hatch? 


Did you see First Officer Berelsm at that 


he just came out of the hatch. 


He had just come out of the hatch? 


Did he at that time make any report to you 
regarding the cargo in the hatch? 
MR. KLONSKY: I object to this. 
THE COURT: Who is objecting? 
MR. KLONSKY: I will object, your Honor, 


as to what one officer told another officer. 


Q 
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THE COURT: I don't consider this as more 
than a verbal exchange. Read the question 
back. 

(Reporter read as directed.) 

THE COURT: YEs or no? 

THD WITNESS: Yes. 


What did he report to you at that time regard- 


ing the cargo in the hatch? 


Q 


MR. KLONSKY: Objection, your Honor. 

THE COURT: This is the defendant's 
witness, and you are associated with the 
defendant in defending against his claim. 
I will sustain the objection. 


' 
MR. COHEN: May I be heard for a brief 


moment? 
THE COURT: No. Next question. 


As a result of what Mr. Biyeiigea reported to 


you, did you give any instructions to the crew -- 


members of the crew regarding the cargo in the number 2 


hatch? 
K Yes, 
Q 


What orders di* you give regarding any cargo 


in number 2 hatch? 


MR. KIQHSKY: Objection. 
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THE COURT: Is this being presented as 
foundation for any physical acts? 
Bhi. COHEN: Yes, 
THE COURT: Get the physical act, so we 
e-n see its relevance, and then I will take 
up its relevance to the elicitation of the 
physical act and regarding any verbal plan. 
Q Thereafter, did any member of the crew go down 
into number 2 hatch? 
A Yes, 
Q Did they bring anything up from number 2 hatch 
that you saw? 
MR. KLONSKY: I object to this. 
THE COURT: Overruled. 
A Yes. 
Q What did they bring 1p with them from the 
number two hatch that you saw? 
A case of -~- a case of shrimps. 
THE COURT: What time of day was this? 
THE WITNESS: This was just after Mr. 
Rodriquez had been taken away by the 
ambulance. 


THE COURT: I couldn't hear his answer. 


MR. COHEN: Just after plentiff had been 
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sent away by ambulance is what the witness 


Just said. 


MR. COHEN: Try to reach me -~ I will 


Stand back here. 


THE COURT: So some crew members brought 
up from hatch number 2 a carton of shrimp? 
THE WITNESS: Yes. 
Q Can you describe for us the size ane approx- 
imate weight of that case of shrimp? 
A It was one of the cartons we had in cargo, a little 
more than a foot --you know -- a cube of a cube. 


THE COURT: A cube, a little over a foot 
in each direction? 

THE WITNESS: Yes, 

THF COURT: Are you saying that the carton 
of shrimp, whith were stored in the hatch 
and which had been removed earlier that day 
had some sort of markings or identification 
symbol on them? 

THE WITNESS: Yes, they all have. 

THE COURT: And did this additional carton 


onecarton that was brogght up, have the same 


markings? 


THE WITNESS: Yes. 


A Yes. 
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THE COURT: All right 

MR. COHEN: May I now go back to the 
other question I had asked, as I developed 
the physical fact, your Honor? 

THE COURT: I don't see that any narrative 
conversation would be relevant in this connec- 
tion. A case was brought up. 

Q Where did the members of your crew place this 
case of shrimp that they broyght up from the number 2 


hatch at the time you described? 
A They just left it on the deck besides the hatch. 
Q On the main deck beside the hatch? 

THE COURT: How far away were you? 


THE WITNESS: I wag Standing there. 


THE COURT: They dropped it where you 


were standing? 
THE WITNESS: Yes. 


Q Did you thereafter have any discussion with 


the stevedore foreman regarding that particular case 


of shrimp? 


A I informed him -- 


THE COURT: Just answer yes or no. 


THE COURT: We will have to excuse 
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the jury. I can't see where this is leading 
us -- I say that literally. I just don't see 
wher2 it is taking us to, so I cannot make 
rulings with any real understanding. 

Step out for a moment, please. 

(The jury leaves the courtroom.) 

THE COURT: These are events after the 
accicent, and unless they are tied in with 
the plainviff in some sense which binds the 
plaintiff, they would not appear to be ad- 
“‘ssible. However, enlighten the Court, 
either by interrogation or by an offer of 
proof -- 

MR. COHEN: I think, your Honor, that had 
the witness been permittéd to answer the 
questions that Mr. Klansky objected to, your 
Honor wewis oa e seen that First Officer 
Bertelson repierted to Chief Officer Rogelberg 
immediately moo. ais coming back to the hatch 
after the ambulance took the plaintiff, Mr. 
Rodriquez away, that the First Officer found 
a case of shrimp that had been left in that 
hatch. There were no hook or gloves found 


in that hatch. The Chief Officer instructed 
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the seaman to discharge that-single case 
~- put it on the deck; and gave instructions 


to the stevedore foreman to remove that 


case from the deck off to the pier with the 


Other cases that had been discharged. 

THE COURT: Is it your contention that 
those circumstances are sufficient to suggest 
that the reasons which brought the plaintiff 
into that hatch was not the recovery of 
tools, which he required for his services on 
the ship, but a case of shrimp which he was 
going to steal? 

MR. COHEN: Yes, sir. 

MR. KLOMSKY: May I be heard onthat, 
Your Honor? 

THE COURT: Yes. 

MR. KLONSKY: This is an interrogatory 
addressed to the ship owner with respect to 
what he claims that the defendant did wrong, 
and as I read it, there is nothing here a3 to 
his return for any profit. That is the 
ship owner. 

THE COURT: That is the ship owner? 


Of course, this is an employee of the ship. 
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MR. KIQNSKY: I think the reason why Mr. 
Cohen did not ask these questions is because 
Mr. Cohen felt he might be bound by answers 
which thewtness gave. 

MR. COHEN: Please -- 

MR. KLONSKY: his is an inference on my 
part. 

There is also the time lapse, which is 
not from when the ambulance took the plaintiff 
away, but tie time lapse from 11:00 o'clock 
until this time where the ship cleaners, 12 
of them, cleaned out this hatch. 

THE COURT: You have two different 
elements here involved. One is the preeence 
Or absence of gloves. I think that the 
plaintiff -- or the defendant, rather, can 
show that there were no hook or gloves. 

MR. KU@NSKY: May I be heard? 

THE COURT: Please. There was no hook 


or gloves in the area. 


On the other hand, I think that the 


question of what the significance of a 
Single case of shrimp was in relation to the 


plaintiff's trip into the area, is remote 
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and speculative, and inthe absence of some 
proof which more directly pinpoints the 
plaintiff as somehow tied in with that single 
case of shrimp, I would exclude it -- that is, 
temporarily. There were too many people aboard 
that ship, and as a matter of fact -- of course, 
the cleaners have nothing whatsoever to do with 
the shrimp. 

MR. COHEN: That's the point. 

THE COURT: But there were ten people 
aboard -- 

MR. COHEN: May I call your Honor's 
attention respectfully to the fact that the 
testimony in the plaintiff's case, including 
that fromthe plaintiff himself, has been 
that when he left at 11:00 O'clock; all 
of the shrimp he said, had been removed; 
ang there was no more shrimp left in the 
hatch. 

The testimony from the Cleaning foreman, 
who was Mr. Klansky's witness, was that when 
his men went to the hatch, the longshoremen 
had finished their work, and therefore, I 


submit to your Honor, the proof of the fact 
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2 that when the longshoremen left the 
3 hatch, there was a single case of shrimp 
4 left behind; and that no gloves and hook 
5 were found either by the cleaners as 
6 testified by Mr. Klansky's own witn4ss, or 
- by the ship officer, after this accident. 
& THE COURT: How did the cleaner testify? 
9 I don't recall the testimony. 
10 MR. COHEN: I asked Mr. Scanello whether 


7 he was present with his men; and he said yes; 
2 and whether he had come across any hooks or 
B gloves during the course of his cleaning; and 
14 he said no. I have a clear recollection of 
“é having asked him these questions, and the 

16 fact that gloves and hook were not found, 

1? and a case of shrimp was found can give rise 
18 to an inference on the part of the jury. 

19 THE COURT: You have got enough in to argue 
20 tothe jury. But unless there is something -- 
ie his fingerprints on the shrimp -- that's an 
99 exaggeration, of course, -- but something 


like that, that would tie him in more closely 


to the shrimp as being the objective of his 


visit to the area rather than the sear 
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for the hook and gloves -- I will exclude 
it. Too much Sherlock Holmes. 

MR. COHEN: Is your Honor striking the 
testimony? 

THE COURT: I haven't stricken the 
testimony. They found shrimp there, and they 
didn't find gloves. 

MR. COHEN: On the issue your Honor is 
discussing now, may I refer ycur Honor to tle 
Barnes case, which I cited in my «quests to 
charge, which 1 think presents a very 
analégous situation, and more spucifically 
to the last paragraph, 

MR. KAIN: BArnes vs. Rederi A/B Fredrika, 
350 F. 2d 865, 4th Circuit 1965. 

THE COURT: What is the situation in the 
case? 

MR. KAIN: May I show your Honor? 

(Mr. Kain gives document t~ the mete 

THE . "RT: This is elementery -- whether 
the longsi.oreman was at a place where he is 
expected to be or not. This doesn't involve a 
theft, does it? 


MR. KAIN: If your Honor would read the 
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last paragraph, there is a question of 
whether the plaintiff was there, --- 

THE COURT: All right. I am just look- 
ing at the syllabus. 

AT least, defense counsel will agree 
at a minimum, the Court permits the attorneys 
in summing up to the jury -- the attorneys for 
the defendant and associated parties, to 
refer to the physical facts and to present an 
argument. The Court does as much as it 
can be called on to do. 

I am not going to charge the jury that 
they can draw an inference. I can't -- and 
I don't know how much proof will come into 
this case after this -- after the testimony 
concerning this has been completed; nor 
whether there will be rebuttal evidence. 

The plaintiff may take the stand and 
deny -- and surely it is relevant -- that 
he came in for anything other than his hook 
and gloves. And he doesn't care whether 
they found it or whether it fell down to a 
lower hold, or what happened to it. He 


can testify to that, if he chooses, 
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And the jury, under proper instruct‘ons 
and in other’ areas can decide whetheror not 


he went in there to steal the Shrimp) or 


whether the accident happened the way he 


said it did, 

MR. KAIN: And for the reasons. 

THE COURT: There are two ways of present- 
ing a general denial. This comes from my 
State Court practice. One is by a sp2cific 
denial of an allegatior in a complaint; and 
the other is by alleging affirmatively some 
fact which would make it imr-ssible for the 
allegation of the complaint to be true. 

Typical of that would be an allegation 
that Joe Doakes was driving an automobile on 
Broadway and 42nd Street, and struck the 
plaintiff. That can be denied, and you can 
disprove or you can plead and then disprove -- 

that way 
either that it didn't happen fat al’, or that 
on that very day and that very hour, the def- 
endant was in Chicago. 

Now,what you are showing through this 


witness -- incidentally, that's why I eidn't 


permit you to go into any of the conversation 
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unless the conversation is required to ex- 
plain the physical act. I don't see that it is. 
I don't let you go into that because the witness 
is testifying to no more than you will have 
“vailable for argument to the jury. 

Now, suppose one of the other men had 
said to this witness, "I don't like this 
fellow. He is the guy that got hurt. I got a 
hunch that he went in there to steal. He was 
walking around on tiptoe all the time this 
morning, looking to the right and looking to 
the left." Well, that would be inadmissible -- 
but I would permit you to describe the actions 
of this fellow as he walked around on tiptoe 
and looked to the right and left to see if 
anybody was watching him; and robody saw him 
hide the case of shrimp. All that is a pos- 
sibility, and once ycu start getting conversa- 
tion in on a theory that it's a verbal 
section, as an alternative to its being excludeble 
as mere hearsay, we are in difficulties, because 
upstairs they may take a dim view of what 
the Court is permitting to come in. 


And here in this next to the last 
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paragraph, the words chosen are exact and 


intentional. The District Judge overcautiously 


we think -- not erroneously -- overcautiously 


told the jury it could not consider whether 


Barnes had been stealing beef. Evidence on 


this point was irrelevant to establish 


it only by inference that Barnes had not gore 


around the cargo bulkhead in his work, but in- 


stead periodically. 


Now, the jury is the one authorized to 


draw these reasonable inferences,and the 


Court is not supposed to present possible 


inferences 6n such facts tnat they slant one 


way or the other. 


I think counsel -- erpecially with three 


counsel for the defense summing up, should be 


able to get across to the jury without 


repetition their own theory on what this 


plaintiff was doing in that area. 


MR. KLOMSKY: May I rise to except. ou 


say you might allow them to infer. I believe 


this would be an inference on an unproven 


improper, 


fact; it would be 


ThE COURT: It's not an inference on 
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an unproven fact. If there was a case of 


shrimp, that's a fact, if the jury so finds 
it, and the inference that they draw 

as to whether the shrimp had some relationship 
to the plaintiff will in a sense be tied in 
with other inferences which they can draw 

from the testimony of witnesses other than 

the plaintiff as to the existence or non- 
existence of a glove and a hook in the area 
where it was supposed to be. 

You can sum up without difficulty for 
either side. Whether I would persuade the 
jury one way or the other, I den't know, but 
I am not the lawyer, and I won't sum up for 
either side, 

We are told to give our instructions 
in general rather than specific fashion when 
we are dealing with the critical issues of 
fact. 

MR, COMN®N: May I say, your Honor, I 
believe that since this witness is the cargo 
officer, he should be able to teatify in 
his capacity as cargo officer, that he 


received a report that a case of shrimp had 
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been found in nuinber two, without going into 
what the report was. 

THE COURT: He has described the shrimp, 
and if you have an official repurt -- you mean 
orally -- that he received an oral ré 

MR. COHEN: That he was given an oral report 
that a case of shrimp had been found in number 2. 

THE COUPT: I am sure that when the 
officer brought up the shrimp, and dumped it 
at his feet.--and he was the one who brought 
out the fact that he was standing right there 
when they put it there -- I am sure the o/ficer 
didn't say, "Here is a Gillette safety razor," 
it was shrimp. And I asked the witness whether 
the markings on the box were the same as the 
rest of the cartons in the hatch. 

MR. COHEN: May we resume? 

THE COURT: When you get the jury in. 

Stay away from hearsay conversations, because 
if I have any doubt, I am going to keep them 
out. 

MR. COHEN: I have only one more question 
to ask. 


THE COURT: Get the jury in. 
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THE COURT: You have the situation. I 
think you have it in relation to a missing 
witness. I will let the lawyers argue whether 
it should ge brought, or should not be brought in 
in my charge -- it would be in the most general 
sense. 

(Jurors enter courtroom and take their 
seats in the jury box. All jurors present.) 

DIRECT EXAMINATION 
BY MR. COHEN (continued) 

Q Capt. Rogelberg, can you tell us whether 
either First Officer Bertelso. sr any of the members 
of the crew who went down into humber 2 hatch after this 
accident found longshoreman's gloves and a hook in the 
hatch? 

MR. KLONSKY: Objection, your Honor. 

THE COURT: Sustained. 


MR. COHEN: I thought -- all right. No 


further questions. 


THE COURT: You can prove that directly, 
bu” he can't testify as to what others did, not 
in his presence. 

Mr. Wolf? 


MR. WOLF: No questions. 
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THE COURT: Cross. 
CROSS EXAMINATION 
BY MF. KLONSKY: 
Q Mr.Rogelberg, you have the log in front of you? 
No. 
THE COURT: Get the logbook, please. 


Q Please turn to date of the accident, July 3, 


1967. Is there an entry about this accident? 


A Yes. 
THE. COURT: ‘Who made it? 
THE WITNESS: First mate Bertelson made 
THE COURT: Officer Bertelson made the 
entry? 
THE WITNESS: Yes. 
Q The same man that came up with this box of 
shrimp? 
A He told about it. 
Q Read the entry about the accident. Translate 
it for us, please. 
A At 1320 -- that is 1:20, p.m. 
Q Right after lunch? 
A Yes. This longshoreman gone from hatch nurber 4 


‘tween deck, and into hat-’ number 2 to get the hook he 
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had left in number 2 hatch where he had been working 


earlier that day. 


Q Went to get a hook does it say? 
A Yes. 
Q Go on, 
A - Hatch 2 had been covered, and was dark there --~ 
THE COURT: And was dark there? 
THE WITNESS: Yes. upper tween deck 
and lower tween deck was open. The longshore- 
man fell down from the upper tween deck and 
inte the lower hold, and damaged himself. 
Ambulence was called immediately and came 
Shortly . In the meantime the man had been 
taken out of the hatch on a Stretcher. He was 
right away sent to the hospital. 
Q And does it say what the stevedore's name was? 
A No. 
Q Did not give the name J. Rodriquez? 
A No. 


THE COURT: Did you have any Other accident 


on that ship that day? 
THE WITNESS: No, 


THE COURT: We will take it that it was 


J. Rodriquez. 


60la 


59 1 Rogelherg - cross 
Z Q Is there any mention anywhere in this 737 
3 log about a box of shrimp? ; 
~ 4 A No. 

5 0 Sir, Mr. Bertelson works under you? 

6 A Yes. 

7 Q And you were the cargo officer? 

8 A Yes. 

9 Q And as cargo officer you had certain duties 

2 

10 did you not? : 
11 A Yes, 

12 0 You testified earlier it was to see 

13 that the carqo came out safely and went in safely, 

14 is that true? 

15 A Yes. 

% 

16 Q Dic you also have a duty with respect 

17 to the area of safety for lorzsshoremen who work 

18 there? 
19 MR. KAIN: If your Honor please -- 
20 THE COURT: That question is much too 

a 21 broad. 
22 QO All right. I will put it this way: 
23 THE COURT: Specifically for that day, : 
: 24 because the ship may have been handlec in a 


different way on a different occasicn. 
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2 Q On this day was it one of your respon- 


3 Sibilities to see that lonqshoremen who work on your 


Ship had a safe place to work ? 


5 MR.KAIN: If your Honor please, I object 
6 to this, your Honor. This is a question 

7 for the jury -- leads to a conclusion. 

8 THE COURT: What were yous Cuties with 

9 respect to the place where the longshoremen 
10 were working? 

11 THF WITNESS: If I iola them what to do? 
12 I just told my foreman not to tell them any- 
13 


thing because they have experts in this matter. 


14 THE COURT: That's what they would tell 
15 you. But what were your Cuties, if anv, 
16 wi* 


respect to the area in which you were 


“Orking? Did you have Some duties; @6id you 
17 Y y 


18 have a great many duties, or what? 


19 THF WITNESS: Yes, I did have some 


20 Suties, but I cannot control these longshore- 
ma 

21 men. 

22 THE COURT: He asked about the place, not 

23 the longshoremen. For example, hatch covers. 


Dio you have a duty with respect to hatch 


covers? 
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Di? you have a duty with respect to 
hatch covers, whether they were on or 
off? 

THE WITNESS: I woulda say no, 

Q Captain Rogelberg, these hatch covers 
are property of the Ship, are they not? 

A Yes, 

Q And if there is anything wrong with 
these hatch covers with respect to safety of 
longshoremen working there, did you have a 
responsibility not to talk to the men, but to 
talk to the hatch foreman, or ship foreman with 
respect to any danger that you observed. 

MR. KAIN: I respectfully object. There 
is no testimony here with respect to hatch 
boards or hatch covers, 

THE COURT: Read the question back - . 
unless counsel wishes to rephrase it. 

MR. KLONSKY: I will rephrase it, your 
Honor. 


THE COURT: Make your questions shorter. 


The man has a fairly cood command of English, 


but I understand EngJish is not his native 


tongue. 


604a 
Rogelberg - cross 


Q In your capacity as Chief Mate, if you 
observed a cancerous condition where longshoremen 
are working, did you have a duty or responsihility 
to either correct a danger, or brina it to the 
attention of e foreman or hatch boss? 

THE COURT: Or what? 

MR. KAIN: I object, your Honor. 

THE COURT: TI Wijl allow him to State what 
his duties are. 

Yes. 

Q And what are thase duties? 


If it was a bad hatcn cover, I would get a new 


Q And if vou see a method of work that is 
unsafe by the manner in which the longshoremen were 
working, did you have a duty to talk to the hatch 
boss or ship foreman about that ? 

MR. KAIN: TI object, your Honor. 
May we have a side har conference? 
THE COURT: Yes. 

(The following procecéings were held not in the 

hearing of the jury, at the side bar.) 


THE COURT: The Gifficulty with your 


questioning is that you are walking away 
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from your case. 

All that is involved here is whether 
the hatch covers were on or off;and if 
you wish to ask a ceneral auestion that 
doesn't describe conditions that here 
exist, in addition to asking the Specific 
question ~ to whether he haJ authority 
to give the cleaning people the instructiors 
to cover or uncover, you may. 

But the genera] question would be: 
Ané you have a qreat many Cuties pbe:vone 
that, do you not? His anawer would hie 
yes, presumably, otherwise you are going to 
confuse the issue with Mate, hatch bese,ané 
other things that have no relevancy, 

Isn't that your point? 

MR. KLONSKY: That's part of it. 

Also, part of it, the purpose of this cuestion 


if information is to be elicited from the 


witness on the legal conclusion, our courts 


have ruled those responsibilities, when this 
has been turned over leqally, whether it ic 
the ship or stevedores. 


THF COURT: This witness is an employce, 
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and he is testifyine as to the scope of 
his employment as it was qiven to him. 

If you object that he hasn't laid a 
foundation under it, I will instruct the 
attorney to ask him when he was hired; 
and where he was hired; and what he was told 
he was suppose.” to do, what his duties were. 

MR. KAIN: I also object to it as 
improper «ross-examination. There isn't 
any question here with respect to hatch 
boss. 

THE COURT: You have two claims; not 
only unseaworthiness, but negligence. 

MR. KLONSKY: Not of the defect of the 
hatch board, your Honor. 

THE COURT: I don't want to tell you 
how to try your case, but without rushing 
you in the least, you are home so far as 
the witness is concerned, because he has 
testified that if there was an empty open 
hatch, he gave the instruction -- and nobocy 
is saying he exceeded his authority when 
he said it. You want to prove that he 


had the right to qive the instruction. 
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You may, but to me it's silly. 

(End of proceedings held at side bai, not 
in the hearing of the jury.) 

THE COURT: You say you gave the instruction 
to the cleaning foreman to leave the hatch covera 
in the upper and lower tween deck where they 
were? 

THE WITNESS: When they took them away, 

I said it was not necessary to replace them 
if they took them away during cleaning. 

THE COURT: Leave them where they are? 

THE WITNESS: Yes. 

Q And that was within your scope of authority? 
It was your job to tell them that? 

MR. KAIN: If your Honor please, the defen- 
dant conceds -- 

THE COURT: That's part of your job, to 
tell the cleaning people? 

THE WITNESS: Yes. 

Q Now, sir, talking about the cargo space 
in the shelter deck which runs from hatch number 
one to hatch number 6, Between hatch number 3 and 
the reefer box in hatch number 2, was there a 


door By that entrance way to number 2? 
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A No. 


fe) When the counsel talked to you about 
this being the side of the reefer box, and then 


turned where the ladder, was there any door there? 


A No. 
Q Open? 
A Yes. 


2 And when we talk about getting into this 
space at the after end of number 4, through a docr, 


is there any picture that shows this dvor? 
Q Was this door locked? 


Q Is it left open? 
THE COURT: It was a double door? 
THE WITNESS: Yes. 
THE COURT: The witness had testified it was 
a double door with upright rods. 
Q And it was not locked? 
A No. 
Q Was there any notice or signs stating 
that no one should go in thers? 


A No. 


THE COURT: Or that there was an open 
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hatch if anybody went in? 
THE WITNESS: No. 

Q This area which ran from the after end of 
number 3 to the forward part of th. number 2 -- 
sorry -- from the forward part of the number 3 

-- after part of the number 3, when you came in 
from 4 hatch to the after part of number 3, this 
area was for the loading of cargo? 

A I suppose it is cargo space, yes. 

Q And at that time on July 3, ‘67, there was 
this cargo in the off-shore space of way? 
A No. 

Q So a person couid walk through this entire 
area without being stopped by anyth‘ng in his way? 
A If he was very lucky, yes. 

Q There was no cargo there, and all you 
had were the covers for the deep tank and ventilator, 
and suppose without cargo you could walk past that 
deep tank? 

A Yes. 

Q And when cargo work is to be done in 

this area, it's done by longshoremen? 


A Yes, 


Q Who come into it regularly to load and 
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THE COURT: That's where they do 
caxgo work, also between 4 and 2? 
THE WITNESS: Yes, 
Q And when they go into that area to do 
cargo work, does the ship supply light? 


A Yes. 


Q They call them cluster lights? 
Yes. 
THE COURT: What are cluster lights? 


THE WITNESS: In -- 


THE COURT: Show the jury. I know the answer, 


Tell it to the jury. 


They are portable lights in a cluster? 


THE WITNESS: Yes. 


THE COURT: Multiple lights -- more than 


one light? 
THE WITNESS: Yes. 


Q They also go in with flashlights? 


No. 


Q Now, sir, in all the time you served aboard 


this ship, whenever there was cargo work involving 


this area, yo. had seen hundreds and hung®eds of 


longshoremen in the hatch? 
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Yes. 

Q And it was your advice to the cleaning 
foreman to cover the main deck of number 3, wasn't 
it? 

A No. The main deck was covered by the longshore- 


men. 


Q Didn't the cleaners leave after the long- 


shoremen? 
A Yes, 

Q Did the foreman of the cleaners come to 
you and say should I cover up the main deck, and 
you said yes? 
A Yes, they just removed a few hatch boards to do 
their cleaning. 

Q After they were through, you told them to 
cover up? 
A Yes. 

Q And when you covered up the main deck, was 
there any daylight down below? 
A No. 

Q Before you told them to cover up, there was 
daylight down below? 
A Yes. 


Q You had Montreal cargo in some of this 
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ship? 
A Yes. 
THE COURT: Cargo to the City of 
Montreal? 


THE WITNESS: Yes. 

Q Which you discharged in Brooklyn? 
A Yes. 

Q May I ask you why it was not carried 
to Montreal? 

A It was not very much cargo,and the charterers 
wanted to -- they didn't want to have the ship any 
longer. So they said we will take the cargo 
ashore and sen@ it to Montreal at -ur expense. 

Q Let us talk about this charter. This 
was a time charter? 

A Yes. 

Q The men on the ship, the captain, officers, 
ordinary, engineers, and stewards, they were all 
paid by this defendant, by Rederi. 

A Yes. 
Q What does Rederi mean? 
A Ship owners. 
Q The number 2 hold itself had two tween 


decks, didn't it? 
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Q And do you say that the bottom of the 
number 2 hold was constructed of wood? 
A Yes. 

Q Wasn't it wood over concrete or steel? 

It was steel, the double bottom tank. 

Q And this wood, was it damaged? 

No, thick wood plans. 

THE COURT: Indicating an inch and three- 
quarters to two inches, 


Q Between 10:50, as appears in your log, 


and 1:20 is the time of the accident -- were there any 


longshoremen in the number 2 hold? 
A No. 

Q There were cleaners there, right? 

Yes. 

Q The c.c ..ers were there after the long- 
shoreme.: had left? 
A Yes. 

Q How long had they been there, do you know? 
A The cleaners came on board at 9:00 o'clock in 
the morning, and was working in the hol ship. 

Q Do you know how long they were in nr~ber 


2 hatch? 
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A No, I can't say. 


Q You had two other gangs working on that 


Q In the after part? 


A One in hatch number one, and one in hatch number 


5. 

Q One in 5? 
A Yes. 

Q Did you tell the cleaners in which hatch 
to work? 


rN I just told them that tne whole ship had to 
be cleaned, and they just went whereever they saw 
they could work, 
: Q Did they work in the hatches that were 
empty? 
Yes, 
Q Or did they work in the hatches that were 


being worked by longshoremen? 


», Yes. 
Q Both? 
A Yes. 


Q Which first, do you know? 


A As I remember, they lit it up, and was working 
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all over the ship. 
Q Let me ask you this: as a matter of 
procedure involving your expertise as a chief 
mate, should another gang or other workers be 
sent to the same hatch to do certai:: work rith long- 
shoremen, or working --~- 
MR. KAIN: Objection, your Honor. 
THE COURT: Go ahead. 
I don't understand the question. "Shovid" 
means the proper procedure. 


Q Is it proper procedure to have another 


work in tke same hatch? 


THE COURT: What is the basis of your ob- 
jection? 

MR. KAIN: I object on the grounds, one: 
it is irrelevant; and two: not a proper 
question for this witness. 

THE COURT: I will overrule two. It's 
relevancy is slight. It may be an introductory 
question or something. 

Is that proper procedure, that the 
cleaners should work not on the same level 
but inthe same hatch with longshoremen who 


are unloading the ship? 
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THE WITNESS: Yes, 

Q Even if there is an empty hatch to be 
cleaned where there ig no longshoremen at the 
same time? 

MR. KAIN: I object. There is no 
testimony in this case that there was 
an empty hatch, 


THE COURT: He didn't say that 


there were any cleaners working in hatch 


number 3. 
Were there any cleaners working in 
hatch number 3? 
THE WITNESS: They was working 
the whole ship. but I don't know at what 
time. 
Q Was part of the ship where the cleaners were 
to clean ig passage way that runs from 1 to 6 
on the offshore side? 
A Yes. 
Q And do you know when they worked there? 
No. 
Q It was that day? 
Yes. 


Q It was perfectly all right for them 
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2 to work there? 
3 A With lights in. 
o~ 4 THE COURT: You mean with these 
5 cluster lights? 
6 THE WITNESS: Yes. 
7 THE COURT: Lights that were brought 
8 in? 
9 THE DEFENDANT: Yes. 
10 Q Do you recall whether these cluster lights 
11 that were brought in were ship’ lights or cleaner's 
12 lights? 
13 A Ship's lights. 
14 Q This ship had beams and hatch boards, 
15 did it not? 
16 A Yes. 
17 Q Do you know the American expression, King 
18 beam.. and Queen beam? 
19 A Yes. 
20 Q A King beam would have a ledge on which 
as 21 you would fit the hatch board, and the Queen deam 
22 is the strong back on that? 
23 A Yes. 
24 Q So the distance between the aft coaming 


25 say in number 2 deck, and the beam in place: would be 
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the length of the hatch b oard? 


A 


Between the coaming and hatch, yes. 


Q 


And the Queen beam or strong back would be 


in the center? 


A 


Yes. 


Q 


So what would the distance be between 


coaming and Queen beam? 


A 


About 4 feet. 


Q 
Yes. 
Q 


Yes. 


Q 


Four feet? 


Wide enough to fall through? 


D> you remember whether there were any 


Queen beams there? 


A 


All the beams were in. 


Q 
Yes. 
Q 
Yes, 


Q 


All beams were in? 


And they had Queen beams in too? 


These hatch boards, what dimensions -- 
MR. KAIN: I am going to ask that 


the witness be permitted to use the plan. 


MR. KLANSKY: 


recollection. 


I ask for his 
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THE COURT: Give him the exhibit. 
It might help him. 

Read back the question, 

(Reporter read as directed.) 

THE COURT: Were the hatch boards of 
uniform length? 

THE WITNESS: Yes. 
THE THE COURT: All the same size and 
width? 

THE WITNESS: A little different 
between the different hatches. 
Did you say there is a difference? 

THE COURT: He said about a 


foot or half a foot. 


& In one hatch they are all the same size, but 


in hatch number 2 and hatch number 1, it can be 
a iittle different. 

THE COURT: What he is saying is that 
if you took a single hatch, the boards are 
all the same size, If you compare two 
hatches, the boards in one hatch might b«: 
a little different in length. 


Q If I may pinpoint, it would be the upper 


tweendeck hatch -- 
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MR. KAIN: Number 2, 
Q How long, how wide, and how thick? 
A About 9 feet long -- 
THE COURT: Nine feet long. 
How wide? 
THE WITNESS: About one and a half. 
Q How thick? 
A A little less than two inches. 
Q Coming to the number 4 hatch on the 


main deck, were the covers there the same too? 


A Yes. 
Q Same dimensions? 
A Same as number 2, 
Q When these hatch covers are removed, are 


they done by one man or two? 
A Two men. 

Q And do they use hooks to remove these 
hatch boards? 
A Sometimes yes, sometimes no. 

Q And number 4 main deck was there anything 
in the hatch covers to stick a hook? 
A Yes. 


Q Was there any eye, or something of that 


nature? 


‘ 
‘ 
‘ 
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A Yes. 
Q Where was this located? 
A At each one ~-- at each end of the hatch, 
Q Hatch cover? 
A Yes. 
THE COURT? Hatch board? 
THE WITNESS: Yes. 
Q Can someone put a hand in that? 
A Yes. 
Q And lift it? 
A Yes. 


Q How wide is the ring that would be in this 


indentation? 
THE COURT: Wide enough to have a hand 
He said wide enough to have a hand -- with 
gestures. 
Q And you have observed that longshoremen 


took off those covers at number 4 with just their 
hands? 
A Yes. 
Q That's the usual method of doing it? 
A Yes. 
Q Please look at the log and tell us what 


the weather was that day. 
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It doesn't say. 


Does it say anything about rain? 


Do you recall whether or not it rained 


that morning? 


It was raining a little, yes. Drizzle. 


What time, do you recall? 


The longshoremen came on board at 8:15, so 


it probably stopred then. 


MR. KLONSKY: We have the weather 
report in evidence, and I will ask you 
whether or not this is substantially 
correct, as tothe amount of rain and 
the hours of rain. 

MR. KAIN: I have an objection to 
that, your Honor. Those are Weather 
Bureau reports, I believe from Central 
Park. 

MR. KLONSKY: LaGuardia Airport. 

MR. KAIN: I object. This witness, 
I don't believe is competent to testify. 

THE COURT: I will sustain the 


objectior.. YOu have the exhibits in 


evidence, and you have the testimony of 
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witnesses. 

MR. KLONSKY: May I read this? 

THE COURT: No, not now. When you 
sum up I will give you all the time you 
require. 

Generally speaking, there was in the 


report, some reference to precipitation -- 


some rain at various times of the day. 


Q Do you remember whether a rain tent had 
been put up at number 4 hatch? 
a No rain tent. 

Q No rain tent at all? 

No. 

Q Was tarpaulin on number 4 hatch, and 
under the tarpaulin there would be hatch cover and 
beam? 

A Yes. 

Q Who had ptt that tarpaulin on before the 
longshoreman came? 

A The longshore men in wilmington. 

Q You had come from Wilmington, Delaware, 
coastwise? 

A North Carolina. 


Q And when you came to the Port of New York 
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did your men free the booms out of their cradles? 
A Yes. 

Q Check the winches? 
A Yes. 

Q You did not actually start longshore 
operations in New York until the day of the 
accident, and then you skipped the 4th of July, and 
went to the 5th of July? 

A Yes. 

Q Wnat pier did you dock to on the lst of 
July, whe your ship came in. 

A Pier 3, Brooklyn. 

Q Will you tell me when the ship left Pier 
3, Brooklyn? 

A At 1930 -- this is 7:30, on July 3rd, in the 
evening. 

Q On what date? 

THE COURT: He said July 3rd in the 
evening. 

Q July 3rd you left? 

A Yes. 
Q Where did you go to? 


A I was told 33 Brooklyn, but I don't know. I 


wasn't there any longer. 
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Q You were told what, *ir? 
I was told Pier Number 33, Brooklyn. 


THE COURT: In other words, you 


didn't get the instructions. Somebody 


told you that it went there. you went 
on vacation. 
THE WITNESS: Yes. 
THE COURT: You testified to that? 
THE WITNESS: Yes. 
Q When the ship left Pier 3 that night for 
another pier did the hatch boards and beams go 
into tween decks and number 2? 
THE COURT: Now, the question isn't 
clear, but this witness I believe testified 
that he left -- what was it about 6:00 
o'clock to go on vacation? 
THE WITNESS: Between 3:00 and 3:30 
THE COURT: And the boat was still at 
Pier 3? 
THE WITNESS: Yes. 
Q But that night when it left Pier 3, where 
did it go? 
MR. KAIN: I believe the witness has 


testified. 
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THE COURT: He may be able to get 
it from the log. 
Does the log show it? 
THE WITNESS: It says Pier 33. 
Q Is thet in Brooklyn? 
A I don't know where Pier 33 is. 
THE COURT: He says he doesn't know. 

Q At the time you told the cleaners to 
leave these hatch covers off on the tween decks of 
number 2, did you know that before loading again 
you would go to another pier? 

A We knew we was going to another pier, but not 
where. 

Q While on board as Chief Officer, before | 
you left on vacation, did you conduct an inspection 
of what clearing :.ad been done by the cleaners 
that day? 

A That was done by the lst and 2nd mates. 
THE COURT: You are not the First 
Mate? 
THE WITNESS: I am the Chief Officer 
THE COURT: You were referred to 


earlier as the Chief Mate, I believe. 


Q When there was an inspection made of 
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the number 2 upper tween deck area by an officer of 
your ship, did the log show who did it, and at what 
time? 
A No. 
Q Would it be general practice for it to 
be done right after the cleaners leave? 
A Leave what? 
Q Who will leave the hala. 
THE C.“"?: You have got a whole 
ship there. 
MR.KLONSKY: I am talking about 
number 2, 
A They de it just before they are leaving 
the ship. 
THE COURT: In other words, after they 
have done all their work. 
Q There is no reference in the log as to 
who inspected what area, and when, is there? 
THE COURT: We are talking about 
cleaners? 


MR. KIONSKY: Yes. 


A It says after the cleaners left, it was inspected 


by the new charterer. 


Q New charterer? 


85 
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A Yes. 
THE COURT: What time? 
THE WITNESS: That's at 1900 -- 7:00 
o'clock. 
THE COURT: At night? 
THE WITNESS: Yes. 
THE COURT: That's about 6 hours after 
the accident. 
Q Before the charterer would inspect, would 


not an officer of the ship also inspect? 
A Yes. 

Q YOu wanted to turn a ship over to the 
new charterer clean? 
A Yes. 

Q Was there any indication of when that 
wss done by the ship's officer? 
A No. 

Q Do you have any recollection as to how 
many men were cleaning in the number 2 hatch that 
afternoon and morning? 

Be ee : 

Q Did you kKmow a Captain Hazelj ine? 


A Yes. 


Q Was he serving with Rederi? 
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Yes. 

Q That was the time charterer whose charter 
had expired that day? 

A Yes. 

Q Did he conduct any inspections to see that 
his cargo inspection condition was properly dis- 
charged? 

PN I don't understand the question. 
Q Did you see Capt. Hazelitine on the ship any 
time that morning or afternoon? 
A He was around always, yes. 
THE COURT: Did you see him on the 
ship is the question. 
THE WITNESS: I don't rememiL.r if he was 


on the ship. 


_ THE COURT: Is he the port captain? 


THE WITNESS: Yes, one of them. He 
is employed by Grand Colombiana. That's 
the one who had leased the ship, the one to 
whom the ship had been chartered. 
Q Time charterer, is that right? 
Yes. 
Q Is it your best recollection that he was 


or was not on the ship that day? 


87 


24 


25 


630a 316 


Rogelberg -cross 


A I can't say. 


Q Is it poséible with regard to his duties 

as port capain for the time charterer to check -- 
MR. KAIN: I have an objection. 
THE COURT: Just a minute. 

Q (continued) -- to check the removal of 

cargo that was within his charter? 
MR. KAIN: I object, your Honor, unless 
the witness knows Captain Hazeltine. 
THE COURT: Read the question back. 
(The reporter read as directed.) 
A I don't know what Captain Hazeltine should 
do. I don't know his instructions. 
THE COURT: He said he didn't know 
what his duties were. 

Q Is it usual and frequent, that the time 
charter's officers when you are under a charter 
and he has cargo that belongs to his charterer 
will check to see that it's taken over? 

MR. KAIN: I object, your Honor. 
The witness has said he didn't know. 
THE COURT: Maybe with some more 


questioning his memory may be jogged. 


Read the last question. 
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(The reporter read as directed.) 

THE COURT: We will take a recess 
until quarter to 2:00, and heed the 
admonition that I have already given 
you. 

(Jury leaves the courtroom.) 

THE COURT: Mr. Klonsky, how long 
do you think you will be with this witness? 

MR. KLONSKY: Maybe 15 minutes. 

THE COURT: Are there any other 
witnesses? 


MR. KAIN: I expect we will have a 


medical witness, and also an expert 


witness. 

THE COURT: Mr. Cohen, do you have 
any witnesses? 

MR. COHEN: I may not, after he is 
done. 

THE COURT: Mr. Wolf, I take it none? 

MR. KLONSKY: I may have a rebuttal 
witness on medical findings on what is 
shown. 

THE COURT: Do you expect to recall 


your complainant for any purpose? 
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MR. KIQNSKY: I would like to do 
that. 

THE COURT: We seem to have a full 
budget of testimony for the balance of 
the day, and if we have any extra time 
before 4:30, I will take up the requests 
to charge at that time. 


All right. Quarter to 2:00. 


This is to certify that the fore- 
going is an accurate transcription 
of my stenographic notes in the 
above entitled matter. 


CUatate; Cobo 


Charlotte Cohen, CSR 
Court Reporter 
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2 AFTERNOON SESSTON 
3 MR. KLONSKY. May we put the diagram 
4 up ‘on the blackboard? 
5 THE COURT: Yes. 
6 I will even let you move the blackboard 
7 to where the jury can sce it. 
8 Bring the jury in. 
9 | (The Jury present in che jury box.) 
10 THE COURT: Good afternoon. 

J 1 MR. KLONSKY: Is there any reference 
12 to the last question and answer? 
13 THE COURT: The reporter has changed 
14 his appearance. | 

: 15 MR. KLONSKY: He has been to Denmark, | 

16 Your Honor. | 
117 THE COURT: The last one that I recall 
18 was that the captain knew that they were going 
19 to another pier on July 3rd. I think you had a 
20 few questions after that. ; 
21 CROSS EXAMINATION (Cont'd. ) 

; a9 | BY MR. KLONSKY: 

. 23 Q May I ask you this, sir: When the number 2 

2 main deck was covered by the cleamers, did they put the 


25 canvass over that? 
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() Now, with the canvass on No. 2 and the 


hatch boards and beams in piace at No. 2, conld anybody 
get into the No. 2 hold by means of the main deck? 
A Yes, they could. Just remove the canvass. 
‘) by removal of the canvess ana hatch 
boards? 
THE COURT: They would have to remove 
all the canvass? 
Mik WITNESS: No, just a piece in the 
corner. 
Q There was no other means of access except 
through an open portion of the No.2 main deck hatch; 


right? 


“~ 
~< 
@ 
“ 
7) 
~ 
t 


Q And you had been in this area between No. 3 
and No. 2 with a light on many occasions before this 


accident happened? 


> 


Yes. 

Q And when people -- longshoremen are working 
in Hatch No. 2 or 3, or 4, you have seen them walk through 
this area when it was clear, haven't you? 

A If they had been working in the two hatches, yes. 


0 In other words, if they had been working in 


2 


fos] 


oO 


No. 


A 
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2 and No. 4, you have seen them walk through? 


From No. 3. 

0 From No. 3? 

Yes 

Q When there is no cargo there it is like an 


open passageway? 


A 


Yes. 

THE COURT: The question that is bsing 
put to you is this: Would the longshoremen 
if they were in, let us say hatch No. 1, and 
wanted to get to hatch No. 2, would they 
climb all the way up to the deck, walk across 
the deck and go down through ‘the ‘other hatch or 
would they under your observations have on 
occasion walked through one of these decks -- 
not decks, spaces like a shelter deck or the 
lower hold all the way across? 

MR. KAIN: If Your Honor pleases, there 
is a missing element. There is no reference to 
lighting. 

THE COURT: I didn't say anything about 
light. That can come out through someone's 
questioning, nor am 1 opening any new subject. 


I am trying to get the thing clear for the jury 
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by repeating in slightly different form the 
question hat has already been put. 

In other words, they wouldn't have to 
go up to the main deck, walk across the main 
deck to the other hatch and go down. Sometimes 
they would use the space below deck to go from 
one hatch to the other, would they not? 

THE WITNESS: If the two hatches were 
open, yes. 

MR. COHEN: I didn't hear. 

THE COURT: "If the two hatches were 
open." 

I asked about any two hatches, although 


I did ask about 2 and 3. 


Q Did you or anyone to your knowledge ever 


tell the longshoremen on July 3, 1967 that they could 
not walk through there to get to No.2? 
A No. 

Q Now, sir, looking at the plan here for the 
second deck, which is the shelter deck in reference to the 
Starboard side, which is the offshore side. From the 
forward part of No. 4 to the aft part of No. 2, how many 
doors were there? 


A Two. 
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Two doors? 


I said from the aft part of No. 4. 
THE COURT: From all the way back. 
(Cont'g.) From the forward part of No. 
THE COURT: Which is it? 

Q (Cont'g.) From the forward part of No. 


to the aft part of No. 2, how many doors? 


Where would the first one be? 


In the forward part of No. 4. 


Q Where would the other one be? 
In the aft part of No. 3. 
Q Isn't it -- I withdraw that. 
Was the aft part of No. 3 door locked. or 
unlocked on this date? 
A Unlocked. 
Q Was it open? 
No, 
Q Was it ajar, if you know? 
THE COURT: Do you know what ajar 
means, partly open? 


THE WITNESS: i couldn't say. I don't 
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THE COURT: Was it a double door or 
a single door? 
THE WITNESS: Double door. 
THE COURT: The same as No. 
THE WITNESS Yes. 
Q lliow high is the ledge to that door? Did 
you say about an inch and a half? 
A About an inch and a half off the floor, like the 
coaming runs -- 
Q Like a threshold on the ordinary house floor? 
Yes. 


n Do I understand from you that when you got 


to the area of No. 2, there is no door there, you just 


walk in? 
A Yes. 
THE COURT: From 3 to 2 you walk right in? 
THE WTNESS: Yes. 
There was no cargo in the area before he 
was there? 
When you i here on the edge where the refre 
box is, where is the ladder (indicating)? 


A It is across the hatch on the other side. 
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2 Q It is not in the center? 
: ; A No 
4 Q Do we have a picture on this? 
5 A Yes 
6 THE COURT: What ladder is in the center 
? of which hatch? 
¥ THE WITNESS: It's the ladder in the center 
| of the No, 2 in the forward end. 
10 THE COURT: In the forward end of hatch 
W No. 2, in the center is a ladder leading from 
12 where to where? 
13 THE WITNESS: From the upper tween deck 
14 to the main deck. 
15 THE COURT: That is one story up to 
16 the main deck? 
17 THE WITNESS: Yes. 
18 Q I show you Defendant's Exhibit H. I 
19 think it is Exhibit I where you put the word "refre door." 
20 A Yes. 
21 Q I see on the right side of this picture 
22 a ladder depicted. 
23 A Yes. 
24 THE COURT: That does not mean anything 


25 for the record. Does the same ladder appear in 
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both exhibits? 
Tilk WITNESS: Yes. 
THE COURT: UH aad I? 
THE WITNESS: Yes. 
THE COURT: Are they I! and I? 
MR. KLONSKY: Yes, Your Honer. 
Q Where is the turning point in this picture 
to come into -- 


THE COURT: That is not too helpful. 


The jury is supposed to get evidence. Go back 


to your tation. 
MR. KLONSKY: Could we have the red 
pencil? 
THE COURT: If we have to mark it. Maybe 
we do not. 
Q I would like you to mark where you would 
turn to the left as shown in that photograph. 
THE COURT: Do you know what he said? 
Read it back. 
(Question read.) 
MR. KLONSKY: By that I mean 
THE COURT: Just a moment. First of 
ail the photograph that the witness was looking 


at was Exhibit If. Will you stand in front of 
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tae jury an<d) walk slowly in front of them 
so they can see which photograph it is. 

(Photograph exhibited by the 
Clerk.) 

THE COURT: The next question the 
lawyer asked you is this: Is any part of 
the refre box shown in this photograph, 
Exhibit H, which was just shown to the jury? 

THE WITNESS: Yes. 

THE COURT: Where would the reefer be? 


THE WITNESS: Just behind the officer 


standing there. 


THE COURT: On the right-hand side of 
the picture? 

THE WITNESS: Yes. 

THE COURT: You say the officer. The 
witness indicates that the refre box is behind 
the officer on the right-hand side. 

Now, as you look into the picture, in 
which direction are you looking? 

THE WITNESS: You are looking into the 
Starboard side of the ship. 

THE COURT: The starboard side from the 


port side? 
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THE WITNESS: Yes. 
THE COURT: Now, this is the last 
part of the question. Show the corner 
of the refre box and around the corner or in 
any part of the picture is the front door of 
the refre shown? 
THE WITNESS: Yes. 
Q Which part is shown in the picture -- 
which part of the reefer box? 
A Shows the forward part. 
THE COURT: The front part of the reefer? 
THE WITNESS: Yes. 


THE COURT: All right. 


MR. KLONSKY: With the Court'» permission -- 


THE COURT: And the starboard passageway 
would be indicated where? 

THE WITNESS: It is arc »* that and down 
that way (indicating). 

THE COURT: Indicating right across the 
picture, in back of the officer 0 is shown 
there? 

THE WITNESS: Yes. 

THE COURT: So the corner now that 


you are asked about of the refre would be 
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where, if someone were coming up the passageway 
and turning to the left around the refre? 

THE WITNESS: He is coming from here, 
turning around here (indicating). 

THE COURT: In other words, he would 
come from the right side of the picture in 
back of the man and forward to where the man 
is standing to get around the corner of the 
reefer? 

THE WITNESS: Yes. 

THE COURT: Do you want to see the 
picture again close to understand the relationship? 

(Photograph shown to jury.) 

MR. KLONSKY: We have it marked where 
the starboard passageway is? 

THE COURT: He has testified. The jury 


just saw the picture. 


Q Now, the distance from that point where 


you start your turn from the starboard passageway, to 
_, this lady would be how far? 
MR. COHEN: Is this to the forward or 
aft ladder? 
MR. KLONSKY: The ladder in front of the 


refre. 
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MR. COHEN: The record does not show 
which ladder he is referring to. 
THE COURT: Yes, it does a little earlier. 
Which ladder is that? 
THE WITNESS: That is the ladder in the 
aft part of No. 2 tween deck on the port side. 
THE COURT: Running from where to where? 
THE WITNESS: From upper tween deck to 
upper deck. 
THE COURT: All right. 
Q What is the difference from the point where 
you start this turn to this ladder? 
THE COURT: Make it along the floor. 
Twenty-nine to thirty feet. 
Q Does this ladder show on the diagram? 


Yes. I haven't marked it. 


Q Would it show without your marking? 


No. 

Q And you say at No. 4 there was a ladder 
too from the lower hold up to the tween deck? 
A Yes. 

Q And then at the forward end of the tween of 
No. 4 there would be two ladders; is that true? 


A Yes 
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Q You would have, as I understand from your 
testimony, an aft ladder at No. 4 going down to the lower 
hold -- 

A Yes. 
Q -- and you would have to go more forward 


to get to anotherladder going to the main deck? 


A No, there is one in the aft part and one in the 
forwara, 
Q Do they show in this diagram? 
A No. .a. 
Q These ladders were wood, were they? 
A Steel. 
Q A permanent part of the ship? 
A Yes. 
Q Now, have you seen hi-los operated in 
hatches? 
A HWi-les, is that the fork lift? 


THE COURT: Yes. 
Q It's frequent for hi-los to be moving a 
cargo in hatches as well as on the piers? 


A Yes. 


Q When a man goes to operate a hi-lo on the 


ship, he doesn't go down with the hi-lo. He has to 


climb down himself? 
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Q It's only when it gets down to the deck 
by means of the boom and thewinches that the men take 
over to operate it; is that true? 

A Yes. 

Q Captain, did you give a statement in this 

case -- did you give anyone a statement in this case? 


THE COURT: Did you write out anything 


and give it to someone telling what happened in 


this case? 
No. 
Q Did you sign your name to a paper that 
someone else wrote out? 
No. 
Q Did you write a letter on this case to 
anyone? 
No. 
Q Now, Berdleson who was the mate that went 
down, do you know where he is now? 
A I believe he is on a Norwegan ship. 
THE COURT: On the high seas? 
THE WITNESS: Yes. 
Q Do you know when he was last employed by 


your company? 
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A I don't know when he was paid off the Sunny Prince, 
but that was the last. 
THE COURT: When you say, "When he was 
paid off," you mean collected his pay? 


THE WITNESS: Yes. 


Q Who was the Captain of the Sunny Prince at 


the time of the accident? 

Long Estrom. 

Q Is ke still working for the same company? 

No. 

Q Do you know when he left? 

I*'m not quite sure. 

Q You are not quite sure? 

No. 

Q Now, as cargo officer are you familiar with 
the use of a frozen locker for cargo and the effect upon 
the cargo when it is exposed to warm weather? 

A Yes. 


Now, this shrimp came out of a freezer; did 


What was the temperature in the freezer? 
A It says in the log book, I believe, it was 14-1/2 


degrees, minus centigrade. 


THE 
THE 
MR. 
in the log 
THE 
witness. 
MR. 
plan also. 
THE 
THE 
14 degrees 
THE 


THE 


fehrenheit. 


THE 
centigrade 


THE 


649a 
Rogeberg - cross 


COURT: What was it? 


WITNESS: 14-1/2. 


COURT: Centigrade? 


WITNESS: Yes. 


KAIN: The witness sdd it shows 


book. May he see the log book? 


COURT: Yes, hand the book to the 


KLONSKY: I think it shows in the 


COURT: Let us get the log book. 


WITNESS: It says 9-1/2. That is 


fahrenheit. 


COURT: Minus 9-1/2 degrees? 


WITNESS: Compares to 14 degrees 


COURT: In other words, zero 


would be 32 degrees fahrenheit? 


WITNESS: Yes. 


Q Now, this cargo coming out of a freezer 


of that nature, how long would it have to be exposed 


to the temperature of ahout 76 to78 degrees before it 


gets spoiled? 


MR. KAIN: Tf Your !lonor pleases -- 
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2 THE COURT: Yes. 
3 MR. KAIN: -- unless the witness testifies 
4 that he is an expert, I object to it. 
5 THE COURT: lle can give the best answer 
6 he can. Maybe he knows, maybe he doesn't. 
? THE WITNESS: I don't know. 
8 THE COURT: Read the question back. 
9 MR. KLONSKY: He said he doesn't know. 
10 THE COURT: I do not know what he doesn't 
YW kno’ 
12 (Question read.) 
13 Q Does the log show when the gang at No. 4 
14 hatch concluded their discharge of the hides? 
15 A Yes. 
16 9) What time? 
7 A At 1514. That is 3:40 in the afternoon. 
18 Q Does it show when they left the ship then 
19 or stayed on? | 
20 A Moved to hatch No. 6. 
21 Q The same gang? 
22 A Yes. 
23 Q When they went to hatch No. 6, what time did 
24 they conclude their time there? 


5 A 1714, which is 5:40. 
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nN 


Q That is the same gang that Mr. Rodriguez 


was a member of? 


a 


A Yes. 
5 Q Moving from 2 to 4 to 67 
6 A Yes. 


™ 


MR. KLONSKY: Thank you. 


THE COURT: Any redirect? 
MR. KAIN: I have one or two 

questions. 

REDIRECT EXAMINATION 

12 | BY MR. KAIN: 

Q Captain Rogeberg, on July 3, 1967, on the 


| Sunny Prime was there any deck cargo or any obstructions 


5 | on the main deck of this vessel -- that's the upper deck -- 


to the sky. 

Q (Cont'g.) -- that would prevent a person 
from walking from No. 4 hatch to this weather deck -- this 
main deck forward to No. 2 hatch? 

A No, 

Q Did you, at any time, after the ship cleaners 
had closed No. 2 hatch, receive a request to have it 
opened up or to open it up? 


16 THE COURT: The deck that is exposed 
No. 
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Q Did you, at any time, after the ship 
cleaners had closed the No. 2 hatch, at the main deck 
level, receive a request for any lights for use in the 
No. 2 hatch? 

\ No. 

Q Did anybody ask you at any time that day 
whether they could walk through on the second deck or 
tween deck, the shelter deck from No. 4 to No, 2? 

A No. 

() Now, Captain, on July 3, 199, were there 
any cargo at any time thut day discharged from the No. 3 
hatch? 

A 


Was that hatch worked at all by longshoremen? 


How about this cargo space forward of No. 4 


, 


next to the motor casing? Was there any cargo discharged 


that day from those spaces? 
A No. 
Q Were there any longshoremen working in those 
spaces? 
A No. 
a) Was there any cargo, when this ship came 


into the Port of New York, in No. 2 hatch other than 
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17-1/2 tons of shrimp, I think, you said it 
.o, nothing else. 


Ihat was the only cargo in 


All of this caryo ntained in this 


refre box; is that correct? 


Yes. 
‘ 
Q Now, Captain, you testified this worning -- 
possibly yesterday -- as to the size of these cartons of 


‘Srimp. You said they were a little more than a foot in 


each direction, cube” 


And, I believe, you said that they weighed 


50 pounds; is that correct? 


Were these cartons subdivide’ into smal? >*r 
packages inside the cartons? 
A Yes, it was ten smaller cartons inside. 


ten? 


Were they of five pounds each” 


“MR, KAIN: No further questions. 


THE COURT: ‘fr. Cohen? 
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2 


MR. COHEN: No questions. 


Ww 


THE COURT: Mr. Wolf? 


4 MR. WOLF: None. 
THE COURT: Any recross? 


THE COURT: Limit yourself to what 


was brought out on redirect. 


=] 


5 
é 6 MR. KLONSKY: Yes. 
MR. KLONSKY: Yes. 


| RECROSS - EXAMINATION 


WW BY MR. KLONSKY: 


12 Q With respect to the tarpaulin on No. 4 
13 hatch, was this battened down with any bands? 

14 Do you know what 1 mean by "battened down''? 
15 MR. KAIN: Tf Your Honor pleases, there 
16 is no redirect ¢. >. 4 hatch tarpaulin. 

17 MR. KLONSKY: I think he did -- 

18 THE COURT: He said a tarpaulin was 

19 put on hatch No. 2. I think he testified that 
20 there was no tarpaulin at all on hatch No. 4, 
21 Am I correct about that? 

) MR. KAIN: I didn't refer to that in 

23 my questions. 

2 Q As to hatch No. 2, after the canvass was 


25 put on, was there batten bands put on too? 
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Just (indicating). 


Q The batten bands were lined on? 


Were they tightened? 
THE COURT: The weight of those 
metal bands was sufficient to hold the 
tarpaulin down? 
THE WITNESS: From blowing off, yes. 
THE COURT: No storm was coming? 
THE WITNESS: No. 
Q Now, sir, during the cargo operation, there 
is a hook and a craft that would go in and but of hatches? 


A Yes. 


Q And when there is activity of that nature, 


of cargo to be discharged, is it good practice for long- 


shoremen to climb the ladder to get out to the main deck? 

MR. KAIN: This is improper recross. 
MR. KLONSTY: I believe there was 

scmething -- 
THE COURT: Read the question back, please. 
(Questinn read.) 
THE COURT: I will permit that, because 

the opposing theories, by this time in the case, 


are pretty sharply defined. The plaintiff's 
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position on his direct case supporting 
earlier te timony was that a possible 
area for passage from 2 to 4 was below 
deck and you on your redirect elicited 
from the ccptain the response that the 
deck was clear. That is the main deck -- 
the weather deck was clear implying *here- 
by and you will probably have something 
to say about it during summation, that 
that was the pat. that should have been 
taken over the surface of the main deck 
up from the hold, over and across the 
surface, lift up the tarpaulin .t one 
corner and then go down. 

Now, the recross is attempt‘ng 
to establish that that is an unsafe path 
while cargo activities are in progress. 

Do I have your point correctly? 

MR. KLONSKY: Yes. 

THE COURT: I will overrule the 
ob jection. 

MR. KAIN: May I note, Your Honor, 
that this witness has not been qualified 


as an expert on stevedoring practices. 
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THE COURT: Even I could be qualified, 


3 if I sat on shipboard and watched everything 
‘ moving overhead as to whether it is or is not 
5 a safe procedure to walk under the booms, 
6 MR. KAIN: If Your Honor pleases, the | 
7 witness was asked about the ladder in the hatch 
8 and not walking along the deck. 
9 THE COURT: No, I do not believe that 
10 is the question. 
nN Read the question Lack. Maybe I 
12 misunderstood it. 
i 13 (Question read.) 
14 THE COURT: Climbing the ladder would 
15 be to climb under an open hatch and I assume 
16 that is preliminary to the next question of 
17 a Similar nature. I will overrule the objection. 
18 Q Do you understand that question? 
19 A No, he should have stayed down in the hatch. 
20 THE COURT: Until what happened? 
21 THE WITNESS: Until they stopped 
22 discharging. 
23 ; THE COURT: Would he have to stay in the 
24 hatch if he used the passageway under the deck? 
25 THE WITNESS: You would have to climb 
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from the lower hold -- 
THE COURT: If he is on one level and he wants 
to go from one hatch to another hatch, would 
they have to stop the unloading of the first 
hatch if all he is going to do is walk through 
& passageway underneath the deck? 
THE WITNESS: No, I would say so. It's 


more safe. 


deck passageway? 


0 It's more safe to walk through the shelter 
! 


A No, to stop the discharging. 
Q This ladder is in the square of the hatch; 


. 


is it not? 


4, this is the square of the hatch? 


MR. KAIN: May we fix which ladder? 
MR. KLONSKY: TI said No. 4. 
THE COURT: Any ladder, I assume, is 
referring to a hatch that is being worked with 
a winch and boom. 
Q Did practice require longshoremen to stay 
in the wing away from the square when cargo activity is 
going on? 


A Yes. 
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THE COURT: Wait a second. What could 
sometimes happen if he did not do that, go into 
the wing until the cargo is lifted up and over? 

THE WITNESS: Some of the cargo could 
fall off and hit hin. 

THE COURT: Could it fall out of the 
sling that is being hoisted up and hit him? 

THE WITNESS: Yes. 
Q If he takes this shelter deck pass2geway, 

would he be exposed to any falling cargo? 

MR. KAIN: If Your Honor pleases, I 
object. 

THE COURT: I will sustain the objection. 
Tell the jury about it in summation. 


MR. KLONSKY: I have no further questions. 


THE COURT: Step down. Call your’ next 


witness, please. 
MR. KAIN: Yes, Your Honor. 
(Dr. Jacob JD. Matis was duly sworn and testified.) 
MR. KLONSKY: We may require a voir 
dire as to this witness with respect to whether 
he should testify. 
THE COURT: After we hear what his 


qualifications are, if you wish to contest 
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his qualifications, you will be given a 


voir dire. 


ae ae oe ae ee Se WHEELER, having been 
first duly sworn by the Clerk of the Court, 
testified as follows: 

THE CLERK: State your full name for 
the record. 

THE WITNESS: William Wheeler, W-h-e-e-l-e-r. 

THE CLERK: Your address? 

THE WITNESS: 1061 Esplanade, Pelham, 
New York. 

MR. KLONSKY: Your Honor, may I 
respectfully at this time bring to the Court's 
attention that from the beginning of the trial 
there was an admonition -- 

THE COURT: Do you want a side bar? 

MR. KLONSKY: Yes, Your Honor. 

(The following transpired at the side 
bar.) 

MR. KLONSKY: At the beginning of the 
trial you admonished us to keep all witnesses 
out of the courtroom and he was here. 

THE COURT: Throughout? 


MR. KLONSKY: Yes. 
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THE COURT: Why didn't you call it 
to my attention? 

MR. KLONSKY: I didn't know he was 
going to testify. 1 thought he was to give 
advice. 


THE COURT: You may cross-question this 


witness as to whether he has listened to every- 


thing. 

MR. KLONSKY: I know he has. 

THE COURT: And whether he is aware 
of the Fact that all witnesses were excluded. 

MR. KAIN: If Your llonor pleases, this 
concerns me because I feel it was a reflection 
on me. ! asked to have the fact witnesses 
excluded. There was nothing said about 
expert witnesses. This man is not a fact 
witness. 

THE COURT: We will hear what he 
testifies to. You people place too heavy a 
burden on the Court. IT am not clairvoyant. 

MR. KAIN: Mr. Klonsky knows him. 

THE COURT: I do not want you to think 
that I am over facetious, but my audience is 


so thin normally that when I see an extra 
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person present I rejoice. I do not look 
on him as a witness. 

MR. KAIN: I understand that, Your Honor. 

The Court's direction had only to do 
with fact witnesses. 

THE COURT: This is probably sensing 
or jogging. If it turns out that he was 
right de 2 there in that hold when your man 
came through looking for the shrimp, then he 
is a fact witness. But if he is going to 
testify what the general practice is in some 
area and he gets by a few obstacles, like your 
objections, he won't be a fact witness. 

However, if it appears that he hrs 
benefited by what he has heard from the 


witnesses, I will take it under advisement. 


It is hard to see how. Note your objection 


or exception. I do not know what I am 
supposed to do to remedy your situation. I 
am not going to exclude hin. 

Do you want me to fine him for 
contempt? 

MR. KLONSKY: The major ground of 


the objection would be that this testimony 
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belongs to the jury and he should not -- 

THE COURT: You have a point there, 
but I do not rule on objections until they 
are made and until I hear what they are 
addressed to and sometimes testimony comes 
in on one ground which has its effect in 
another area and probably intentionally and 
the objection does not result in its exclusion, 
it just affects the admonition to the jury to 
limit the effect of the testimony. 

MR. KAIN: May I note on the record 
that Mr. Klonsky obtained from the ship's 
chief officer proper stevedoring practices. 

THE COURT: I heard that too. 

MR. KLONSKY: I do not know what that 
has to do with this expert. 

(The following transpired in open court.) 
EXAMINATION 


KAIN: 


Q Captain, what is your present employment? 


Presently self-employed as a marine surveyor, 
marine consultant. 
Q Would you tell His Honor and the ladies 


and gentlemen of the jury your background in the marine 
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field? 
A Yes. 

In 1938S after graduating high school I was employed 
as an ordinary seaman, a deck hand aboard oceangoing 
vessels. In 1936 I came ashore and I worked as a rigger. 
In 1939 I wes enrolled in the United States Maritime 
Commission Cadet Training Program and I was graduated 
from that course of training as a third officer. I 
served as a third officer aboard American Flag freight 
ships for about 18 months, a year and a half. That 
qualified me to sit for a second mate's examination. I 
obtained my second mate's license. I sailed as a second 
mate for about a year om freight ships. That qualified 
me to sit for my chief mate's examination. I passed that 


examination, sailed as a chief mate for 18 months, a 


year and a half. That qualified me to sit for my master's 


license which I passed in 1945. I sailed as a master of 
American Flag Ships from 1945 to 1948 when I reverted back 
to chief mate again. 1950, 1951, I was called to active 
duty in Korea. 

In .952 I came back as a chief mate on merchant 
ships. At the end of 1952 I came ashore and worked as a 
stevedoring superintendent until 1955 when I went back to 


sea briefly for six months ds master. 
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Since the end of 1955 I have been presently employed, 
up until the present time, as a marine surveyor. 
Q tiow long were you a stevedoring superintendent 
About three years. 
Q Was that here in the Port of New York? 
A Principally here in the Port and very briefly, about 
two months, I was sent down to Baltimore. 
MR. KAIN: May I have a moment? 
THE COURT: Yes. 
(Pause. ) 
Q Captain, have you seen the plan of the 
Sunny Prince which is here, Plaintiff's Exhibit 3 in 
evidence? 
A Yes; I have seen it. 
Q Is that ship a shelter deck type ship? 
Yes, she's a shelter deck type ship. 
Q Would you tell me, Captain, what is a 
shelter deck type ship? 
A A shelter deck type ship is a vessdthat is 
constructed in a particular manner. The bulkhead decks 
end at the main structural deck, not the weather deck, 
one deck below the main deck. 
Q Would youteil us what you mean by bulkheads? 


Transverse watertight divisions between the various 
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compartments of the ship. We have one, two, three forward 
of the bridge, the engine room, four, five, and six aft of 
the engine room, plus the four feet tank up in the forward 
end which is behind the collision bulkhead and the aft 
tank at the stern which is divided by watertight bulkheads. 

Q Will you tell me, Captain, based on your 
-experience as a seaman and as a stevedoring superintendent, 
is there a custom and practice in the Port of New York 
and in other ports in which you have worked in the 
Continental United States with respect to the covering of 


the main deck or weather deck hatches and intermediate 


hatch levels when cargo handling, that is, either loading 


or discharging has been terminated for the day but is to 
resume in the same hatch the next day or within the next 
two days? 
A Yes; there is. 

MR. KLONSKY: Objection, Your Honor. 

THE COURT: Overruled. 

Q Would you tell me, Captain, what that 

custom and practice is? 

MR. KLONSKY: Objection, Your Honor. 

THE COURT: Overruled, 
A It is customary to take measures to protect the 


cargo or intercargo compartments of the ship by either 
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covering the weather deck, spreading tarpaulins over it or 
rig @ canvass tent that protects the interior area of the 
hatch. 
Q Will you tell me, Captain, what is meant by 
a "night tent"? 
A A night tent is a canvass ent that is suspended -- 
that is suspended from one of the cargo booms over the 
hatch opening and the skirt of the tent is stretched 
around the hatch coaming and tied dow. so if it does rain, 
the water runs down the side of tie canvass and down to the 
deck, 
MR. KLONSKY: I object on the grounds 
of materiality. We are not concerned with rain 
or night tents here. 
THE COURT: Overruled. 
Q In what respect does a night tent, Captain, 
differ from a rain tent, if it does? 
A A rain tent is a tent which has three sides. One 
side is open, so you can work the cargo through the opening 
THE COURT: liave you described the entire 
custom’? 
THE WITNESS: The custom is to cover the 


hatch, 


THE COURT: What else? 
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THE WITNESS: To protect the cargo that 
might be in the hatch and also protect the 
internal pa ts of the ship by covering the hatches. 

THE COURT: The main deck? 

THE WITNESS: Yes. 

THE COURT: Suppose the hatch underneath 
has been worked and left closed -- in other words, 
it has been closed -- the upper tween deck, for 
example -- and no more longshoreing work is to 
be done below, is it part of the custom that they 
remove the cover? 

THE WITNESS: No, but -- 


THE COURT: Never mind the but. 


THE WITNESS: No. 


THE COURT: They leave things as they 


THE WITNESS: Whoever leaves the hatch 
last, covers the top deck. 

THE COURT: That is all? 

THE WI1 cSS: To vrotect the cargo 
or the contents from the elements. 

THE COURT: Is it part of the cutom, 


if longshoremen have finished working in a 


lower deck and have covered that deck, that 


_ 


i 


w 


os 


w 


~ 
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whoever puts this tent on or covers the 
aain deck removes the lower deck? 

(HE WITNESS: They might. 

fui COURT For what purpose’ 

THE WITNESS: The ship -- the compart- 
ments are accessible for Coat Guard inspection 
and there might be a fumagation or -- 

THE COURT: There might be @ number 
of reasons? 

THE WITNESS: Yes. 

THE COURT: In some instances the 
tween deck would be left covered -- 

THE WITNESS: If the work is going 
to continue. If the ship is going out 
on the ocean, then if you left those hatch 
covers on the wing of the deck, the hatch 
covers would fall down the opening and be 
damaged. This is the reason you cover it 
when vou go to sea, but when you are in 
port you leave it open. 

THE COURT You are testifying with 

respect to a custom as to the main deck, 
but the lower decks are sonetimes left 


covered and sometimes not left covered? 
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THE WITNESS: Which is most convenient. 
THE COURT: If they are ‘eft uncovered, 
, are they permitted to be accessible for people 
to walk in that area who have a right to be 
walking in that area without warning? 

THE WITNESS: If the hatch is covered, 
it's dark and people are told and trained not 
to enter dark compartments. For this reason -- 

THE COURT: What kind of people? 

THE WITNESS: All people that are 
accustomed to work aboard ships. 

THE COURT: Like longshorenen? 


THE WITNESS: One of the standing 


orders is not to enter dark compartments. 


THE COURT: Longshoremen? 

THE WITNESS: Yes, cleaners -- 

THE COURT: Don't enter dark compart- 
ments? 

THE WITNESS: Yes. 

MR. KLONSKY: I ask that this 
testimony be stricken. 

THE COURT: No, I will see what 
the custom is. 


MR. KLONSKY: What he just testified 
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about what people were told -- 


THE COURT: I will allow it. 


No, 


Q 


Captain, assuming cargo has been completely 


discharged from a ship's hatch ¢ the cleaning of the 


hatch has then been completed and that the intermediate 


deck levels have not been removed following the cleaning, 


but that the hatch is ciosedon the main deck -- the 


weather deck level -- with the hatch beams in place and the 


hatch boards on and tarpaulin over them, is there a custom 


and practice with respect to -- that's in the Port of 


New York -- with respect to whether the intermediate deck 


levels, the upper tween deck and the lower tween deck -- 


whether any of these intermediate levels be removed? 


15 A There is such a custom. 


What is the custom? 


Q 


V7 MR. KLONSKY: Objection. 


THE COURT: 


Overruled. 


19 A That when the weather deck is covered this pro- 


tects the compartments from the elements. If we have 


knowledge that the work is going to go on -- to resume in 


a certain area, then you might take preparatory steps to 


cover or if you know it is going -- that is if you know 


that the work is going on down below, you would not cover. 


It would depend on your knowledge of how much in advance 
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you know what the work will be. 

’ Q In your opinion, Captain, based upon your 
experience as a seaman, ship's officer and a stevedoring 
’ Superintendent, is it good stevedoring practice to permit 
6 a longshoreman to enter a dark compartment or Cargo area -- 
? MR. COHEN: Objection. 

8 MR. KLONSKY: Objection. 

THE COURT: I think I will sustain 

10 the objection. It is a jury question as to 

n what is good or not good practice. That is 

12 the equivalent of asking this witness to 

13 testify whether it is or is not an unseaworthy 

4 condition or negligent condition. That is for 

15 the jury to say. 

16 Q In your opinion, Captain, based on your 

7 experience -~ I withdraw the question for the moment. 

18 Captain, in your opinion based on your 

19 experience is a flashlight of the same condition as this, 


20 a half inch to an inch longer, and slightly bigger around, 


21 adequate light for use in entering ship's cargo spaces 
22 which have been battened down? 

23 MR. KLONSKY: Objection. 

24 THE COURT: Sustained. I will per- 


25 mit you to ask the witness how far the light 


ee ee 
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can be thrown by such a pocket light or 

flashlight, and let the jury decide whether 

that is adequate light under the circumstances. 

MR. KLONSKY: JT object on the further 
ground he is not qualified as an electrical 
engineer. 

THE COURT: He may know something about 
flashlights. 

I use them. 

Q Captain, in your opinion, based on your 
experience, is it proper to leave hatches which have 
been battened down on the main deck level and which are 
not being worked lighted? 

A Yes, I have an opinion. 

Q Would you tell me what it is? 

A Yes, it is improper to leave the illumination -- the 
lights on, because when the lights are on the circuits -- 
the wiring is energized and if there has been any damage 


or if there happens to be damage you could have a fire. 


You do not leave lights on in compartments not being used. 


Q Is that pr-«ctice aboard ship to extinguish 
the illumination -- the turning off of lights when 
leaving the hatches that are not being worked? 


A Yes. 
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? Q Is that true, Captain, whether the hatch 
¥ has been completely battened down at all levels? 
, A No; if it is covered and is inaccessible to people 
: and no one is working in the area, you don't leave the 
6 lights on. In fact, it's very dangerous practice to 
4 leave them on because of the fire hazard. 
6 Q Do youturn off the lights -- 
? THE COURT: Counsel, the testimony 
10 here seems to be onesided, without contest 
WW by the other that there were no fixed lights 
12 in any of these areas that are here involved, 

: 13 tht the lights had to be brought. 

: 14 MR. KAIN: Correct. 

15 THE COURT: Whether they were cluster 
16 lights or flashlights. You could inquire as 
7 to the uSability or usefulness o. that type 
18 of light. Do not go beyond the record here. 
9 Q Is it proper, Captain, based on your 


20 opinions to leave a lighted cluster light or portable 


21 light in a hatch which is not being worked? 


22 A It is improper to leave that light turned on. 
23 Q Incidentally, Captain, could you tell me 
24 what is meant by cluster? 


25 A It's a light consisting of reflectors, usually 


675a 
42 Wheeler - direct 


861 


circular with three, four, or five bulbs in them of about 
100 watts each. 

Q This type of light is used for what purpose? 
A You could hang it to illuminate an area. You hang 
it on the hatch coaming to illuminate the hold. You could 
hang it on the mast to illuminx’s the deck area, or on the 
side to illuminate the pier. 

Q Tell me, Captain, whattype of light is used 
in working cargo hatches which do not have fixed lighting? 
A Cluster lights, portable cluster lights with a long 
wire. (Indicating.) 

Q Captain, based on your experience as a 
stevedore foreman, is it custom for longshoremen to be 
furnished with flashlights? 

A No, sir. 
THE COURT: To be furnished by whon? 
THE WITNESS: By anyone. I never seen 

a longshoreman to my knowledge carry one of 

his own. 

Q Could you tell me, Captain -- 

MR. KLONSKY: Could that last remark 
be stricken, as to what he had seen? 
THE COURT: Read the last question and 


answer, please. 


a a eee ee 
ean eee) Oo es se Se -??kvOk ees ao cccniaieeiaensiaamaetaiieaaaaiaaieaemepaiimeaiatsial 
* ee er ee eee 
ee rere 


676a 862 


43 Wheeler - direct 


(Question and answer read.) 
THE COURT: i wili strike out the 

last part, this witness has never seen a 

longshoreman carry a flashlight. You mean 

aboard ship’ 

THE WINTESS: Yes, my observations. 

were restricted to aboard ship under working 

conditions. 

Q Captain, would you tell me, based on your 
experience, the approximate weight of a hatch board that 
is approximately 9 feet in length by a foot and a half or 
18 inches wide by approximately 2 inches thick? 

A A hatch board of this type, made out of wook -- 
yellow pine is usually used because it's so strong -- 
weighs about 100 pounds. Yellow pine goes about 50 pounds 
a cubic foot. 

Q Did you say 100 pow \s? 

A Yellow pine a cubic foot comes out to about 50 pounds 
THE COURT: That would mean a 2 foot hatch 
board? 
THE WITNESS: A cuble foot, a foot ach 
way. 


() Could you tell me, Captain, is it customary 


to make a hatch board out of o single piece of wood? 
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No, it is not customary. 
Q Why is that? 
A Because wood is a natural material. You cannot 
see the inside of the grain of the wood. There might be 
a flaw in any given piece of wood, so you use two planks - 
two, or three, or four to provide the width of the hatch 
board assemblage. 
Q And also to provide that you have different 
pimes of wood, not the same piece? 
A Not the same grain, different planks that are 
secured together-- banded together so you are not 
dependant on one grain or the grain of one piece of 
wood, 
MR. KLONSKY: I do not see the 
materiality here. Objection. 
THE COURT: You wait until the 
answer comes in and you interpose your 
objection. This time you waited too 
late. 


Q Based on your experience, Captain, is it 


possible for a longshoreman -- a single longshoreman -- to 


remove a hatch board without assistance, approximately 
9 feet long? 


A Yes. 
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MR. KLONSKY: Objection. 


THE COURT: If the fellow was Atlas, 


who was the strongest man until he died pre- 


maturely, I suppose he could lift it himself, 
but if he is a midget he might need another 
midget to help him. I will sustain the 
objection. The question is too vague. You 
mean someone in the last stages of tuberculosis 
cann.c very well move it no matter how big he 

is and a fellow in good health with good muscles 
can. 

THE WITNESS: The normal longshoreman 
can take a hatch board that is in place and 
simply roll it over and go down a ladder -- 

MR. KLONSKY: I ask this be stricken, 
Your Honor. 

THE COURT: I will allow it. 
indicating the physical activities of a 
longshoreman. 

What about your testimony a few 
moments ago that it is not one hatch board 
that you are dealing with, it is multiple 
hatch boards? 


THE WITNESS: A hatch board is made 


679a 


Wheeler - direct 


of multi-pieces of lumber banded together. 


THE COURT: How thick are those 
pieces? 


THE WITNESS: About 2-1/2 inches 


tHE COURT: Each one is about 3/4's 
of an inch? 

THE WITNESS: I am not clear. 

THE COURT: Is the board laminated? 

THE WITNESS: Laminated on a horizontal 
plane, but it is one thickness of wood. To 
make a 14 inch board you have to use two 
bonded together. 

THE COURT: Yes, and you aiso said 
as many as three or four can be banded. 

THE WITNESS: Not three or four 
hatch boards. To make a 14 inch hatch 
you would band together three, four -- 

rME COURT: The Court withdraws its 
question. lIjinstruct the jury to disregard 
the Court's question and the response given. 

MR. KAIN: I have no further questions 
of this witness at this time. 


TUE COURT: We will take a five-minute 
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recess and then we will continue. 
(Recess taken. ) 
CROS: .XAMINATION 
BY MR. KLONSKY: 
Q liave you been here each day of the trial? 
A I don't know. I came two days last week. I think 
Wednesday and Thursday and I have been here this week, 
Monday, Tuesday, and today. 
Q Have you been giving udvice to te attor-ey 
for the ship owner with respect t> questions and answers? 
A When I was asked about certain technical details, 


yes. 


Q Did you also talk to Captain Rogeberg who 


testified here? 
nm Yes. 
Q Did you talk to him during lunch while he 


was undergoing cross-examination? 


A I don't know if we discussed the case, but we spoke. 
Q Did you talk to him about the case? 

A I don't know if we discussed the case. He spoke 

ubout his selection of ° 


THE COURT: You are not expert on 
that? 


THE WITX. .: No. 
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THE COURT: Get to something that 
has to do with this. 
0 What are you being paid for your services? 
A My time will be billc ! to Mr, Kain depending on 
how much time I put in and I have put in a lot of time 
here. 
Q How much a day? 
My usual day or time is billed at $35 an hour, but 
I can't send him a bill like that for this. 
MR. KLONSKY: Thank you, Captain. 
THE COURT: You may step down. 
Any further witnesses by the defense? 
MR. KAIN: I have no further witnesses. 
I do have interrogatories which I wish to read. 
THE COURT: Let me get the interrogatories. 
That would be the piaintiff's interrogatories? 
MR. KA..': The defendant's interrogatories -- 
THE COURT: Addressed to the plaintiff. 
I have both the interrogatories and the 
answers. 
Members of the Jury, I remind you of 


what I told you earlier that there are certain 


procedures which the attorneys on both sides 


engage in before the trial and that is to put 
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On February 26, 1971, the jury rendered a verdjct 
in favor of the plaintiff, Joseph Rodriguez, against 
Olaf Pedersen Rederi, the defendant shipowner, in the 
sum of $35,009. In addition to rendering such general 
verdict it answered written interrogatories submitted 
to it by the court pursuant to Fed. R. Civ. P. 49 (b) 
in which it found the longshoreman plaintiff contrib- 
utorily negligent and reported that it had by reason 
2f such contributory negligence reduce’ the award of 
damages plaintiff had sustained to the sum announced 
as its verdict. On March lst the court submitted to 
the same jury whizh had been held over to hear the 
third party claim by the shipowner against the Ameri- 
can Stevedcres, Inc., third party defendant, 1/ for in- 
demnity, a further interrogatory asking the jury to 
report the amount of damages they had found before 
reduction for contributory negligence. The jury answered 
that the unreduced damages totalled $80,000. 

The court thereupon severed and deferred for later 


jury trial so much of the shipowner's claim-over as 


lf The crossclaim of the stevedore against the third party 
codefendant A. M. Kristoph-r Co., Inc., and the counter 
cross-complaint by the latter against the stevedore were 
discontinued in the course of the trial. 
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sought indemnification for counsel fees and disburse- 

ments for defending the primary suit and proceeded to 

try the issue of the shipowner's claim to indemnifi- 

cation as to the longshoreman's recovery of damages 

for his injuries. Such issue was submitted to the 

jury without the introduction of further evidence by 

either party. Before the submission both these part~- 

ies moved for directed verdicts which the court denied. 
The shipowner now moves under Fed. R. Civ. P. 50 


for the following relief: 


(1) To renew its motion for a directed verdict 
on the indemnity claim; and 

(2) Judgment, notwithstanding the verdict; or 

(3, A new trial of the issues raised by the 


indemnity claim. 


The jury by its finding of substantial contributory 
neyligence on the part of the primary plaintiff imposes 
a vicarious equal fault on the stevedore employer and 
forecluses escape from the shipowner's claim that the 


stevedore's performance was not of the requisite work- 


manlike quality. Only by a showing that the ship- 


owner by its own affirmative act had thwarted such 
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performance can the stevedore be absolved of liability. 2/ 
The jucy by its finding of contributory negligence com- 
peis the conclusion that it must have determined that 
Rodriguez's entry into the dark interior passageway with 
his inadeq:ate flashlight and his proceeding from the 
exit door of hatch #4 to the uncovered 'tween deck of 
hatch #2 where he fell constituted such contributory 
negligence. 

Whether the shipowner's negligence and the unsea- 
worthiness of the ship lay in the failure of the ship 
to post an appropriate warning on the exit door of 
hatch #4 or its failuxe tc provide lighting in the pass- 
ageway to hatch i2 or, finally, in failing to keep the 
"tween deck of hatch #2 covered even though the long- 
shoremen's unloading of hatch #2 had been completed 
some hours before the accident is unclear. The crit- 


ical point, however, with respect to which the ship 


2/ Weyerhaeuser S. &. Co. v. Wactrema Operating Co., 355 U.S. 563, 
567, 78 3. Ct. 422. 44. (1958); Hartnett v. Reise Steamship Co., 
421 F. 2€ 1011 (2d Cir. 1970), cert. denied, 400 J.S. 84%; 
McLaughlin v. Trelleborge Angfartyge A/B, 408 F. 2d 1334. 1336 
(2a Cir. 1969), cert. denied, 395 U.S. 946 (1969); Albanese v. 

N. V. Nederl. Amerik Stoomv. Maate, 392 F. 2d 763 (2d Cir. 1968), 
rev. on other grounds, 393 U.S. 72 (1968); Mortensen v. A/S 
Glittre, 348 F. 2a 383 (2d Cir. 1965); Nieroli v. Den Norske 
Afrika-0g Australielinie, 332 F. 2d 651, 655 (2d Cir. 1964); 
Misurella v. Isthmian Lines, Inc., 328 F. 2d 40 (2d Cir. 1964); 
Shenker v. United States, 322 F. 2d 622 (2d Cir. 1963); 

Damanti v. A/S Inger, et al., 314 F. 2d 395, 399 (2d Cir. 1963); 
Drago v. A/S Inger, 305 F. 24 139 (2d Cir. 1962); H. & H. Ship 
Service Co. v. Weyerhaeuser, 382 F. 2d 711 (9th Cir. 1967); 
Calmar Steamship Corp. v. Nacirema Operating Co., 266 F. 2a 79, 
81 (4th Cir. 1959). 


685a 
OPINION OF GEORGE ROSLING U.S.D.J. 


might be held by its action or inaction to have thwarted 
workmanlike performance by the shipowner, is the unbarred 
‘tween deck exit door of hatch #4, for once beyond this 
door the longshoreman's contributory negligence came into 
play as he approached the uncovered hatch in which he was 
hurt. 

Whether the door should have been barred by the 
shipowner or stevedore against its use in the fashion 
described and whether, in any event, a warning notice 
should have been posted or an oral notice given to the 
longshoremen of tne dangers involved in their wandering 


off into holds other than the one in which they were 


working is not the decisive question upon which liability 


will turn. The stevedore for its part had a later oppor- 
tunity than the ship to bar the door or to give the warn- 
ing or to do both. Was it sufficiently on notice of the 
condition so that its failure to act constituted an un- 
workmanlike performance of its contractual obligation? 
The question is a close one and should be presented 
to a. jury in the form of an interrogatory calling for a 
written answer. Counsel should perhaps provide the jury 
with factual enlightenment by evidence of the physical 


situation with focus directed to the door. 
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Motions for a directed verdict and for judgment 
notwithstanding the jury verdict are denied. Motion 


for a new trial on the issues raised by the indemnity 


claim is granted. ?/ Case is set down for assignment 


for trial and fixation of a trial date on October 8, 


1971, at 2:15 P.M. 


The foregoing decision constitutes the findings 


of fact, conclusions of law and order of the court. 


GEORGE ROSLING 
G. 8. Dads 


The issues of counsel fee to be awarded to the shipowner and 
disbursements to be reimbursed were deferred by the court for 
later trial by a second jury. In view of the long delay which 
has already supervened since the trial of the claim-over for 
indemnification and the necessity for the retrial of that 
issue, the court recalls its earlier direction for deferral 
and now directs that the entire claim-over be tried or retried 


in a single jury trial to be held on a date fixed in the order 
to be ertered hereon. 
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UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


JOSEPH RODRIGUEZ, 
Plaintiff, 
against 
OLAF PEDERSEN'S REDERI A/S, 
Defendant and Third Party Plaintiff, 
against 


AMERICAN STEVEDORES, INC. and 
A.M. KRISTOPHER CO., INC., 


Third Party Defendante. 


PLEASE TAKE NOTICE that upon the annexed affidavit 


of William P. Kain, Jr., sworn to the 27th day of Novem- 


ber, 1973, and upon all the pleadings and proceedings 
heretofore had herein the undersigned will move this 
Court before the Honorable Edward R. Neaher in Courtroom 
9 of the United States Courthouse, 225 Cadman Plaza East, 
Borough of Brooklyn, City, County and State of New York 
on tne 14th day of December, 1973 at 10 o'clock in the 


forenoon of that day or as soon thereafter as counsel 
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can be heard for an order pursuant to Rule £6(a) of the 
Federal Rules of Civil Procedure granting defendant and 
third party plaintiff summary judgment on its claim for 
indemnity against third party defendant, American Steve- 
dores, Inc., and granting to defendant and third party 
plaintiff such other further and different relief as to 
the Court may seem just. 


DATED: New York, New York 
November 27, 1973 


HAIGHT, GARDNER, PCOR & HAVENS 
Attorneys for Defendant and 
Third Party Plaintiff 

By WILLIAM P. KAIN JR. 

A Member of the Firm 

One State Street Plaza 

New York, New York 10004 


ALEXANDER, ASH, SCHWARTZ & COHEN, ESQS. 
Attorneys for Third Party Defendant 
American Stevedores, Inc. 

801 Second Avenue 

New York, New York 
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BY DEFENDANT AND THIRD PART. PLAINTIFF. 
UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


JOSEPH RODRIGUEZ, 
Plaintiff, 
against 
OLAF PEDERSEN'S REDERI A/S, 
Defendant ona Third Party F.atiutiff, 
agatnet 


AMERICAN STEVEDORES, inc. and 
A.M. KRISTOPHER COMPANY INC., 


Third Party Defendante. 


State of New York, 


County of New York, ss: 


WILLIAM P. KAIN, JR., being duly sworn, deposes 


and says: 


That “e is a member of the f' m of Haight, Gardner, 
Poor & Haver «..torneys for defen. *t and third part 
plaintiff, and makes this affidavit in support of the 
. motion for an order pursuant to Rule 5$(a) of the Federal 


Rules of Civil Procedure granting defendant and third 


ee 


690a 
AFFIDAVIT OF WILLIAM P. KAIN, JR. IN SUPPORT OF MOTION 


BY DEFENDANT AND THIRD PARTY PLAINTIFF 
party plaintiff summary judgment on its claim for indem- 
nity against third party defendant, American Stevedores, 
Inc. on the ground that there is no genuine issue as to 
any material fact and that defendant and third party 
plaintiff is entitled to judgment as a matter of law. 

That this was an action by plaintiff to recover 
damages for personal injuries which he sustained on 
July 3, 1967, while working as a longshoreman in the 
employ of third party defendant, American Stevedores, 
Inc., aboard the m/v Sunny Prince, a vessel owned by 
defendant and third party plaintiff. 

At trial, plaintiff testified that on the morning 
of July 3, 1967, he and other longshoremen in his gang 
discharged frozen shrimp from a reefer box in the after 
part of the vessel's No. 2 upper ‘tween deck. This 
work was concluded at approximately 11:00 a.m. at which 
time he received a signal to come up out of the hatch. 
Believing that it was time for the luncheon break and 
chat he would, thereafter, be returning to the No. 2 
hatch in order to load cargo, he left his gloves and 
his hook on the deck, adjacent to the after ladder lead- 
ing from the No. 2 upper 'tween deck to the main deck. 
When he left No. 2 and began to descend the gangway to 


the pier, other longshoremen cailed him back and all 


members of the gang then proceeded to hatch No. 4. 
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Upon arriving at No. 4 the gang uncovered the hatch 
square and then removed fcur or five hatch boards from 


the 'tween deck before breaking for lunch. On his return 


after lunch, he noted that his gang was to discharge 


green hides from the No. 4 lower hold. Accordingly, 

he requested and obtained permission from his "Header" 
to return to the No. 2 upper ‘tween deck to retrieve 
his hook and glcves. Plaintiff climbed out of the lower 
hold of No. 4 into the ‘tween deck where he noticed a 
door, slightly ajar, in the forward, offshore section 
of the No. 4 ‘tween deck. As he was on the same deck 
level on which he had worked in hatch No. 2, he assumed 
it was possible for him to walk through this door and 
forward to the No. 2 upper ‘tween deck in order to 
retrieve his hook and gloves. He further assumed that, 
upon reaching the No. 2 upper ‘tween deck he would find 
the hatch square covered on that levgl and the weather 
deck uncovered as they had been at the time he left 
that area in the morning. He thereupon proceeded 
through the door in the direction of No. 2 hatch. When 
he had progressed a distance of approximately 20 feet, 
the natural light entering the area from the open No. 4 
hatch failed and it became very dark. However, using 

a small "penlight” which he carried attached to a key 


chain in his pocket, he was able to move forward without 
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incident until he arrived in the No. 2 hatch. He recog- 
nized No. 2 upper ‘tween deck because of the reefer box 
from which he and other longshoremen had discharged the 
frozen shrimp that morning. While he was using his light 
t. .lluminate the 'tween deck in his search for his hook 
and gloves and while moving in a lateral direction from 
the offshore toward the inshore side he tripped over the 
"tween deck hatch coaming and fell into the No. 2 lower 
hold, sustaining injuries. 

That, following trial of the primary action - plain- 
tiff against defendant and third party plaintiff - the 
jury returned a verdict in plaintiff's favor in the amount 
of $35,000. In response to specific questions, the jury 
found that the defendant and third party plaintiff had 
been negligent, the m/v Sunny Prince unseaworthy and 
plaintiff, himself, contributorily negligent. In response 
to a further question addressed by the Court, the jury 
announced that the total amount of plaintiff's damages 
had been $80,090. Thus, the jury assi:ssed the amount 
of plaintiff's contributory neyligence in excess of 55%. 

That, based upon the jury's finding of contributory 
negligence, uefendant and third varty plaintiff moved 
for a directed verdict in its favor on the claim for 
indemnity against third party defendant, American Steve- 


dores, Inc. The Court made no determination on the 
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motion and the jury subsequently returned a verdict in 


favor of third party defendant, stevedore, dismissing 


the claim for indemnity. 

That, t*ereafter, by notice dated March ll, 1971, 
defendant and third party plaintiff moved for judgment, 
notwithstanding the jury verdict, on the indemnity issue 
on the grounds that the jury was bound by its prior 
determination that plaintiff himself was negligent; 
that this negligence was imputed to and binding on his 
employer as a matter of law in considering the ship- 
owner's claim f>r indemnity and that, accordingly, 
defendant and third party plaintiff was entitled, as 
a matter of law, to judgment on its claim for indemnity. 
Joined with the motion for judgment notwithstanding the 
jury verdict was a motion for a new trial. Judge 
Rosling, in an opinion filed September 28, 1971, denied 
the motion for judgment but granted the request for a 
new trial. 

That, with the case on the threshold of a new trial 
and with both parties having stated, candidly, to the 
Court that they are aware of no additional pertinent 
evidence which can be adduced at such new trial, deponent 
respectfully submits that all issues can be resolved by 


way of the instant motion for summary judgment. The 
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authorities upon which deponent relies in support both 
of this procedural approach and the merits of the motion 
are fully set forth in the accompanying memorandum of 
law. 

That, in support of this motion, deponent respect- 
fully submits that the jury's finding of contributory 
negligence on the part of plaintiff mandated a further 
finding that third party defendant had breached its 
warranty of workmanlike service as a matter of law, 
uuless there be found in the record some factual basis 


for a further finding that the shipowner had been guilty 


of conduct sufficient to preclude recovery in inéemnity. 


It is deponent's recollection that the attorney for third 
party defendant, in opposing the prior motion for judg- 
ment notwithstanding the verdict, pcinted to no evidence 
in the record which would support such a finding. De- 
ponent further submits that the record is devoid of any 
such evidence. Viewed in the light most favorable to 
third party defendant, the evidence showed, at best, 
that defendant and third party plaintiff negligenily 
created an unseaworthy condition which was a proximate 
cause of plaintiff's accident. Specifically, this 
consisted of a direction by the vessel's Chief Officer 


to the foreman of ship cleaners employed by third party 
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defendant, A. M. Kristopher Co., to cover the No. 2 hatch 
on the weather deck and not replace such covers in the 
lower decks of that hatch as had been removed in the 
course of cleaning op~rations. Deponent further stip- 
ulates, for the purposes of this motion, that such action 
left the No. 2 hatch in total darkness and, further, that 
the doors of the No. 4 ‘tween deck, which gave plaintiff 
initial access back to the No. 2 hatch, were not locked, 
were ajar, and there were no signs warning perswns, such 
as plaintiff, that the conditions described above, existed. 
Deponent submits that this synopsis reflects the total 
"conduct" of defendant and third party plaintiff which 
the trial record could support. 

Deponent further submits that the trial record con- 
tains no evidence whatsoever which would support a find- 
ing that @efendant and third party plaintiff had notice, 
actual or constructive, that plaintiff would pursue the 
course of action which ultimately led to his accident. 
The record contains absolutely no evidence that defendant 
and third party plaintiff actively hindered employees of 
American Stevedores, Inc., including plaintiff, in render- 
ing a workmanlike performance. Indeed, the record shows 
a classic case of unseaworthiness brought into play by 
stevedore negligence - in this case that of plaintiff, 


himself. 
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WHEREFORE, deponent prays that an order be entered 
herein pursuant to Rule 56(a) of the Federal Rules of 
Civil Procedure granting defendant and third party plain- 
tiff summary judgment against third party defendant, 
American Stevedores, Inc., and granting to defendant and 
third party plaintiff suci. other, further and different 


relief as to the Court may seem just. 


s/WILLIAM P. KAIN, JR. 


Sworn to before me this 
27th day of November, 1973. 


MARGUERITE F. ZAMBITO 

Notary Public, State of New York 
No. 9786311 

Qualified in Westchee*e: County 
Cert. filed with New zsork Co. Clerk 
Term Expires March 30, 1974 
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There is no genuine issue to be tried as to the 


following meterial facts: 


1. Plaintiff, Joseph Rodriguez, sustained multiple 


injuries on July 3, 1967, while working as a longshore- 


man in the emvloy of third party defendant, American 


Stevedores, Inc., aboard the m/v Sunny Prince, a vessel 
owner by defendant and third party plaintiff. 

2. At trial, plaintiff testified that shortly 
after 1:00 p.m. on July 3, 1967 he proceeded through a 
door, slightly ajar, in the forward offshore section 
of the No. 4 ‘tween deck and made his way forward in 
darkness, aided only by a small “penlight", to the No. 
2 upper ‘tween deck where he tripped over the ‘tween 
deck hatch coaming and fell into the lower hold, sus- 
taining injuries. 

3. At the conclusion of the trial of the named 
action, the jury found that defendant, shipowner, had 
been negligent and the m/v Sunny Prince unseaworthy 
but found that plaintiff's total damages of 380,000 
should be reduced to $35,000 because of his contribu- 


tory negligence or in excess of 55%. 
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4. From the testimony and jury findings at the 
first trial, defendant and third party plaintiff stip- 
a ulates, for the purposes of this motion, that it negli- 
gently created an unseaworthy condition which was a 
$ proximate cause of plaintiff's accident in that: The 
* w vessel's Chief Officer directed the foreman of shir 
Seed cleaners employed by third party defe:idant, A. M. 
Kristopher Co., to cover the No. 2 hatch on the weather 
deck and not replace such covers in the lower decks of 
that hatch as had been removed during the course of 


cleaning operations; that such action left the No. 2 


in total darkness and that the doors of the No. 4 
"tween deck, which gave plaintiff initial access back 
to the No. 2 hatch, were not locked, were ajar, and 
- there were no signs warn*ng persons, such as plain- 
| tiff, that the conditions described above, existed. 


5. There was no other evidence which could c>n- 


ceivably support the contention of third party defen- 
dant, American Stevedores, Inc., that defendant and 
third party plaintiff was guilty of conduct sufficient 


to preclude recovery in indemnity. 


‘ HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant and 
Third Party Plaintiff 
By 
A Member of the Fi:m 
One State Street Plaza 
New York, New York 10004 


699a 
NOTICE OF MOTION BY THIRD PARTY DEFENDANT 


AMERICAN STEVEDORES, INC. 
UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


JOSEPH RODRIGUEZ, 
Plaintiff, 
against 
OLAF PEDERSEN'S REDERI A/S, 
Defendant and Third Party Plaintiff, 
against 


AMERICAN STEVEDCRES, INC., and 
A.M. KRISTOPHER Cc., INC., 


Third Party Defendante. 


PLEASE TAKE NOTICE, that upon the annexed affidavit 


of JOSEPH ARTHUR COHEN, sworn to the 6th day of February, 


1974, the affidavit of WILLIAM P. KAIN, JR., sworn to 

the 27th day of November, 1973, the verdict received from 
the jury herein on February 26, 1971, the verdict received 
from the jury herein on March 1, 1971, and the decision 
and order of Judge Rosling dated September 24, 1971 and 
filed herein on September 28, 1971, and upon all the 


pleadings and proceedings heretofore had herein, the 
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AMERICAN STEVEDORES, INC. 
undersigned will move this Court before the HON. EDWARD 
R. NEAHER, in Courtroom 9 of the United States Court- 
house, 225 Cadman Plaza East, Borough of Brooklyn, City 
and State of New York on the 22nd day of February, 1974 
at 10:00 c'clock in the forenoon of that day or as soon 
thereafter as counsel can be .eard for an order pursuant 
to Rule 60(b) recalling that portion of Judge Rosling's 
order of September 24, 1971 as grants a new trial of 
the issues raised by the indemnity claim, and for an order 
entering judgment in favor of the third party defendant, 
AMERICAN STEVEDORES, INC. against the third party plain- 
tiff, OLAF PEDERSEN'S REDERI A/S, in accordance with the 
jury verdict received on March 1, 1971; and for such other, 
further and different relief as to this Court may seem just 


@\4 proper. 


s/JOSEPH ARTHUR COHEN 
Member of the Firm of 
ALEXANDER, ASH, SCHWARTZ & COHEN 
Attorneys for Third Party 
Defendant 
American Stevedores, Inc. 
801 Second Avenue 
New York, N. Y. 10017 


TO: 


HAIGHT, GARDNER, POOR & HAVENS, ESQSs. 
Attorneys for Third Party Plaintiff 
One State Strest Plaza 

New York, N. Y. 
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UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


JOSEPH RODRIGUEZ, 
Plaintiff, 
against 
OLAF PEDERSEN'S REDERI A/S, 
Defendant and Third Party Plaintiff, 
against 


AMERICAN STEVEDORES, INC., and 
A.M. KRISTOPHER CO., INC., 


Third Party Defendante. 


State of New York, 


County of New York, ss: 


JOSEPH ARTHUR COHEN, being duly sworn deposes and 


says: 


That he is a member of the firm of ALEXANDER, ASH, 
SCHWARTZ & COHEN, attorneys for the third party defend- 


ant, AMERICAN STEVEDORES, INC., and that he is f"lly 


familiar with all the pleadings and proceeding: hereto- 


fore had herein. 
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Following a full trial on the merits, a jury ver- 
dict in favor of the third party defundant, AMERICAN 
STEVEDORES, INC. and against the third party plaintiff, 
OLAF PEDERSEN'S REDERI A/S (hereinafter Shipowner) was 
returned on March 1, 1971. The Shipowner thereafter 
moved, in the alternative, for judgment in its favor 
notwithstanding the verdict, or for a new trial of the 
issues raised by the indemnity claim. 

By decision <0 order dated September 24, 1971 and 
filed on Septembe» 28, 1971, Judge Rosling denied the 


Shipowner's motio: for judgment notwithstanding the 
verdict, but grated the alternative motion for a new 
trial. A reading of the aforesaid decision and order 
indicates that it was granted because Judge Rosling felt 
that there might be some further factuel development 


regarding the open passageway door. Judge Rosling stated: 


"The question is a close one and should be 
presented to a jury in the form of an inter- 
rogatory calling for a written answer. Counsel 
should perhaps provide the jury with factual 
enlightenment by evidence of the physical esit- 


uation with focus directed to the door.” 


(Italics added). 
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Although it alternatively moved for a new trial, 
the Shipowner now states that on such new trial it will 
not present any evidence beyond that presented on the 
first trial. Thus, Shipowner's attorney, William P. 
Kain, Jr., on Page 4 of his affidavit of November 27, 
1973 in support of the Shipowner's pending motion for 
summary judgment states that he is “aware of no add‘tional 
pertinent evidence which can be adduced at such new triai." 

Since the Shipowner does not intend to avail itself 
of the opportunity given to it by Judge Rosling to pre- 
sent such further evidence, it is xespectfully submitted 
that no purpose would be seived by a new trial other than 
to have the record of the first trial read to a different 
jury. There is no reason whatever why the Shipowner should 
thus be given two bites at the apple. As questions of fact 
were presented by the Shipowner's indemnity claim, it is 
quite conceivable that a different jury could resolve 
those issues differently. But the purpose of a new trial 


is not to perpetuate litigation until finally some jury 


is found which determines the factual issues differently 


than the first jury. 

Amittting, as it now does, that it will not offer 
any additional pertinent evidence upon a new trial, the 
Shipowner renders Judge Rosling's deeideratum for such new 


trial academic, and waives its rights to the same. 
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As the brief in support of this motion will indicate, 
this recent affidavit in behalf of the Shipowner that no 
further pertinent proof would be adduced by it upon a 
new trial brings this matter within the purview of Rule 
60(b) of the Federal Rules of Civil Procedure. This 
Court is thus empowered to recall the order granting a 
new trial and to have judgment entered in acco~dance 
with the jury verdict in favor of the third party defend- 
ant and against the third party piaintiff. The third 
party plaintiff will then be able to appeal from the 
entry of such judgment based upon the jury verdict and 
to properly bring before the Circuit Court its content- 
ions that it is entitled to judgment over as a matter of 
law. 

WHEREFORE, your deponent respectfully requests that 
the instant motion be granted and that the order grant- 
ing a new trial herein be recalled or vacated and judg- 
ment entered on the jury verdict in favor of the third 


party defendant against the third party plaintiff. 


JOSEPH ARTHUR COHEN 


Sworn to before me this 
6th day of February, 1974 


PAUL KLEIN 

Notary Public, State of New York 
No. 24-2142860 

Qualified in Kings County 
Commission Expires March 30, 1975 
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FOR SUMMARY JUDGMENT. 
UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


JOSEPH RODRIGUEZ, 
Plaintiff, 
against 
OLAF PEDERSEN'S REDERI A/S, 
Defendant and Third Party Plaintiff, 
against 


AMERICAN STEVEDORES, INC. and 
A.M. KRISTOPHER CO., INC., 


Third Party Defendants. 


STATEMENT PURSUANT TO RULE 9(g) IN OPPOSITION 
TO MOTION FOR SUMMARY JUDGMENT. 


A genuine issue of fact exists herein as follows: 


The acts and omissions to act on the part of the 


Shipowner (Third Party Plaintiff) have already been 


determined by a jury to constitute negligence, and that 
negligence has been determined by the same jury to have 


been a proximate cause of the plaintiff's injuries. 


On onihetentnne 
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No appeal was taken from those jury determinations, aad 
the Shipowner is bound by tiie same. There thus remains 
a further factual issue as to whether that self same 


negligence on the part of the Shipowner constitutes 


conduct precluding indemnity. 

If, however, on the other hand, the Shipowner is 
not bound by the jury determination of its negligence, 
then it would follow that the Stevedore is not bound by 
the jury determination of the plaintiff's contributory 
negligence. In that situation, there would be a further 
factual issue of whether or not the Stevedore breache.1 
its implied warranty of workmanlike performance. 

Our position is that both the Shipowner and the 
Stevedore are bound by the jury determinations of Ship- 
owner's negligence and plaintiff's contributory negli- | 
gence, and that those findings evidence the existence : 
of a factual issue on indemnity precluding conduct. If, 


however, the Court should not consider the Shipowner 


| 
| 
| 
bound by the jury determination of Shipowner's negli- 
gence, then we submit that the Stevedore should not be 
| 
| 
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considered bound by the jury determination of plain- 
tiff's contributory negligence and a further factual 


issue would thus be created. 


JOSEPH ARTHUR COHEN 
A Member of the Firm of 
ALEXANDER, ASH, SCHWARTZ & COHEN 
Attorneys for Third Party 

| Defendant 

American Stevedores, Inc. 

801 Second Avenue 
New York, N.Y. 10017 


JOSEPH ARTHUR COHEN 
of Counsel. 
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UNITED STATES DISTRICY COURT HOCHT ¢ Q % arses | | 
EASTERN DISTRICT OF MEW YORK MT 
JOSEPH RODRIGUEZ, : ll | 
Plaintiff, : kee alas: 
~aga inst=- . 68 c 409 
OLAF PEDERGEN'S REDERI A/S, : 
DeGen@ent anf = : 
Third Party Pi«c‘atiff, Per MORA ITD 
’ AMD 
-against- — 
' 
AMERICAN STEVEDORES, INC. and | 
A. M, KRISTOPHER CO., InC., ’ | 


Third Party Defendants. : 


-_——-—se ew weneneenneraeaene eee oe = «& 
APPEARANCES : | 


HAIGHT, GARDMER, POOR & HAVENS, E906. 
Attorneys for Defen@ant and 
Thiré-Paty Plaintiff 

By W. P. KAIN, OR. end THOMAS F. 

MOLANPEY, £3038. 


WEAHER, District Judge. 


This action wae originally instituted by « leng- 
shoreman (Re@riguez) to recover damages from defendant 


shipomer ‘Pedersen) for injuries he sustained while 
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aboard the latter's ship. Pedersen, in turn, ispleaded 
Redrigues's ewployer, american Steveéores, Inc. (American) 
seeking indemnification fer the monetary Gamages Pevsrsen 
was required te pay to Roirigues. The case is now before 
the court svlely on the indemnity claim; but in oxGer to 
better understand the questions presented, the prior pro- 
ceedings and present posture of the case will be briefly 


stated. 


After a triai in 1971 befere the late Juége 
Rosling of this court, the jury returned « verdict in favor 
ef Rodrigues against Pedersen im the amount of $35,000. 
In answer to spocial interrogatories, the jury foun’ the 
ship wneeaworthy and the shipomer negligent bat alse 
found Rodrigues centributerily negligent snd reduced his 
Genages from $80,000 to the amount snasunced. Upon sub- 
eoquent subuission of Pedersen‘s claim fur indemnity. 
the jury returned « separate verdict in fever of American, 
Genying Pedersen « recovery over. Se@eresen then moved 


for judgment 9.9:¥. OF & new trial on the indemnity clain. 


Juige Roeling granted Pedersen the new eriai.’ 


Pedersen has now moved for summary juégnent on 


ite indeeaity elaim, asserting that there are no new facts 
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te be af@uced at a new trial and that on the facts as 
brought owt on the first trial, it is entitled to jedgnent | 
as a matter of lew, American opposes Pedersen's metisn 
and has crose-moved under Rule 60(b), F.R.Civ.?., to set | 
aside the order granting Pedersen a new trial and fer re- | 
instatement of the jury verdict ézaying indemnity. In | 
so moving, Amerienn also acknowledges “that no purpose | 
would be sexved by a new trial other than to have the 
record of the first trial read to » different jury,” 
im short, both sides agree that all relevant facts are 


before the court.” 


Before tursing to the facts, the semiaat u- 
wsual posture of the case requires threshelé consideration 
of the propriety of entertaining a motion for sumazy jués- 
ment at this junetare. The indemnity claim clearly ressine 
as a completely separate action, having been “severed and | 
deferred for later jury trial" by Judge Realing.’ Although | 
ouch © trial wae had, mo jufigment hae ever been entured | 
| 
| 
| 
| 


Geteraining the actien. The jury’s verdict Genyiag in- 
Gennity was ect aside and 2 new trial ordered with « 
strong suggestion that the existing evidence was incuffi<~ 
ciemt to support such a verdict.” The parties say that 
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additional evidence Goes nwt oxist. A fe@guent Geviding 


the ese one way or the other would ceem to be in order. 


Aner ican, in opposing the use of summary juéy- 
ment precegure, gagg2sts that the court sevely “reeell 
the order granting a new trial” ané direct entry of juts- 
et It con 
tende thet Jeige Rosling having Genied Podersen's wot ion 
fox petgnent ne‘withetending the verdict, the latter's 
@cclared intention not te otfer a@fitionsl preof is s 
waiver ef its right to a new trial. Consequeatiy, American 
argues, it should be relieved of the new trial csder unter 
Bale 60(b), the jury ver@ict in ite favey should be rein- 
erated, and jaiguent should be entered accordingly.” 


Aside from the teehmicnl diffienities ~ ariean's 


malo 60(b) contentions present,” the court sees enly two 


rowss: - an agpenlabdle juaguent. on the inéemity elata: 
(4) rosubaiseien of the same evidence to 8 new jury, which 
neither party desires and which seems to muhe no sense 
here; or (2) co~ssmminution by the court of the facts not 
in dispute, whether established by jury verdict or other~ 
wise, to detarmine if judguent on the asrits can be 


rends*eé as & eatter of lev. Pedersen's uetien fer 
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swmary judgment uryes route (2) an@ impresses the court 
as the better course, 


Although © fudge should met ex@inarily disturh 
previous rulings of anether jaige im the came ense, “the 

law of the cage” ru!) ie not so inflexible as to pernit of 
n> Gmeept Lom, Certainly it should met prevent the dic~ 
charge of  judpe’s dbligntion te guesent an appellate | 
court with the judgment he believes ought to be renfered 

in the onen. Dictegremh Products Ge. v. Senehene Gern., 

230 F.2@ 131 (2 Cir.), gppen) diem. 282 U.S. 983 (1936), 

cited by Pedersen, supports such a view, See alee Peti- 


Siom_of Kineman frenais, Cympeny, 108 7.54 622 (2 Cir, 


1968), itm. 9 at p. G25; Ross Prefuse, Ino. v. Bow York 
Marchan@iee Co.. 242 P. Supp. 678 (8.0.8.8, 1965), 


eminely v. Abramo. 281 7. supp. 561 (8.D.N.Y. 1 PEM) 5 


Bamere v. Valiente. 426 F.24 1361 (2 Cir. 1970), t&. 2 at p. 
1363. 


Finding ne cownd reason fer heiding that the 
peicr rulings herein bar recensi@eration of the merits of 
Pedersen’s clain, we now examine want the parties agree 

are the facts which gave rise te that clain. 
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On July 3. 1967, Redsiguez ané other uenbers 

ef his gang ware discharging carge trem Pedersen's /V 


The gang wae working on the upper ‘tween 


“Sumay Prince,” 


Geck level of hatch 42, when Rodrigues was summoned fron 
thet hatch at about 11:00 a.m. ané directed to hatch #4 


te Ge some wmilending. When Redi ‘gues “>ft hatch @2 he 
left his gloves and heek there, anticipating that he would 


return to work in that hatah. Shortly after erriving at 
hatch #4, he reslised he would net be returning toe hatch 
@2, ané after having his lunch, he requested peraission 
fren his superier to go back to hatch #2 to retrieve his 


gloves ané hook. 


Mearmehile, unknown to Rodriguez, ship's cleanere 


is the empley of A. M. Kristepher Co.,. Ine., had gone 
inte hateh #2 te clean out the Gobris remaining after 


In order te de so h was 


the completion ef the wnleadiag. 


necessary for them to remove the covers frem the upper 
*‘ewean deck. After they ad completed the tack, they 
ached the ship's ehief offieer whether they shoulé replace 
the covere and were told by his net te do so. Be alse 


inetructed them te close the ain Geck hatch opening. 
This, of course, left the 02 fpper ‘tween Gack level in 
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totel darkness with s previously covered floor «perture 


Bow open. 


Ae Redriguen proceeded from hatch 64 to hatch @, 


he walked though « Geor which had been left ajar and 
which gave access to a passageway cgnnmegting the two 
hatehes at the ‘tween @eck level. Goncededly there wore 
no signe giving notice of the change@® ecen@itiens in hatch 
#2. Aw it wes Gark ia the pessegewty, BeGriguss used a 
email “penlight® for illumination. After arriving in the 
02 batch ‘tween Geok aves, he tripped over the hatch 
eseming and fell threugh the uncovered eponing inte the 
lewer held, thereby sustaining his injuries. 


Wakil Congress, in 1972, vevieed the statutery 
provision relating te actions of thie mature,” the lew in 
this cizenit was well established ehet a finding of eon- 
tribute: > negligence on the part of @ plaintif® lengehere- 
mea "uae. his empleyer, the stevedere eunpany, te be 
held lisble per ce to iadsenify the Gefendant chipomer, 
Bartaest v. Baise Steumehin Geman, 421 7.24 1012. 1018 
(2 Cir.), eagg. Gemiad, 400 U.S. SSB (1970): Meeumbi‘a v. 
Trellieheres Anataxtyves A/m. 408 7.24 1334, 1336 (2 eir.), 
Sart. denied.” 3p Sue Sette Cewek 
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Ghitere, 348 F.24 383 (2 Cir. 1965) ,°" sbeent a finding that 


the shipowner prevented the eteveGese company fron fulfili- 
iag its warranty of workmenlilbe performance, Weverhousexs 
8.8, Comeny v. Bacirem Operating Commny, Ine.. 355 U.S. 
563, S67 (1956). 


| 

| Bere, it ie undieputed that apon the liability 

| trial, the jury found plaintiff's emntributory negligence 

| te be in excess cf 53%. Witheut sere, Pedersen would be 

| entitled to a judgment over against American, A jury on 

| the same evidenes, however, denied the shipomer indeanity 
when that iseue was presented to it. 


Endeavering to resurrect that verdict, American 
| etrenvously aryass thet “the jury Gsterminations ef ship- 
| omer‘’s negligence and {Re@riguss's) cemtributery aegli-~- 
| genes . . . evidence the existence of a factual issue on 
indeenity rrecle@ing conduct," n. 4 sypre. 


While it is true that “the issue of whether the 
shipower has precluded itesif@ is an iseus of fact" 
Mardich v. Eactmemst Mhimeing Gore,, F.5d (2 Cir. 
September 12, 1974) (Slip Gp. at 5416, 2. 3), this is ace 
t® be teken as barring ju@ieial evaluation of the suffi- 
clency of the evidence relied on to support = finding thet 
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the shipemer shoul4 be denied in@asmity. Indeed, it 
seome manifest that Judge Rosling eet the jury's verdict 
eside ané ordered 2 milv trie) beceuse he viewed the 
existing evidence as insufficient te warrant such a 
@eniai,” In effect, the stevedera — met the shipemer —- 
wae given & secand opportmity to develep facts w ouppert 
{ts contention thet indemnity sheulé bs denied. 


Om this motion the parties are in agreement 
that there is ne additional evidence. The court aust, 
therefore, Gecide anew whether on the Gggentially conceded 
facts @ jury could reasenablyiinger thet Pedersen's part 
in Re@rigues's accident cons?‘ “uked “een@uct on its part 
sutfician <0 preclude recevery* of indemnity fron 
‘eriean. Weyerbawer, eupra. 385 ¥.8. at 367. 


Euactly what constitutes cendwet sufficient to 
prec’ We recovery was net explained in Meyexhancer. Cages 
in thie cireuit, while net striving for a precise éefiai- 
tion, have established a meaningful pasameter. Thus, in 
Albenene v. B.Y. Medion). Amerik Steomr, Mente, 346 7.24 


481, 404 (2 Cir.), saw'@ on other gueweda, 362 U.8, 203 
(1965), the Court of Appeals stated: 
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‘whatever fault of = shipemer may be said to 
relieve the stevedere of his éGuty under the 
warrenty, it seems plain thet it aust «) the 
least prevent oz sericusly handicep the eteve- 
Gore in his ability te de 2 worteanlile job. 
Merely veneurrent fault is not enowgh... .* 


U.S.D.J. 


The abeve-quoted language was lator eppreved in 
Hertensen v. A/B GLittre, oupee, in which = jury found for 
Merteneen, © painter, agninet the shipemer but reduced 
ite verdict by epproximately ene-thiré because of Horten- 
eon's contributery negligencs. The trial court then 
@ireeted a ver@iet on an in@eunity claim in favor of the 
shipewmer against Mortensen‘s eapleyer, o ship-; uiat lag 
contractor, on the theery that the jury's finding of 
contxibatery negligence mandated a finding as a atitter “f 
lew that the eaployer had breached its warranty eof workmen- 


like perfecmence. 


On appeal, the employer argued that the question 
of whether the shipowner's cen@uct was & bar to recovery 
ghoul4 have been left to the jury. The Court of Appeals 
rejected the cantention in language appenite here: 

"zt fe well established that the seve event ‘cn of 
the unsafe condition is ineufficient to por lede 
recovery overs when the contractor's own ©)’ ivenes 


has brought the weeaverthiness of the vases] inte 
play. §.g.. Crumady v. J. A. Pinger, 358 0.8. 473. 
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79 3. Ct. 445, 3 L.B.24 413 (1959). 


“Despite svery opportuni 
the course ef the trial. 


creation 
unde awert hine ss 
Slone that it amounted to ‘active hin- 
of the contractor in the performance of 
ite contractual duties, which es we stated in 
Albanese, supra, .. . is regeireé t> defeat the 
indemnification action.“ 348 P.24 at 385, 


Requiring on active hindwance by the sh ipowne r 
of the stevedore's performance is, manifestly, an apprep~ 
riate otandaré in view of the fact that the stevedere’s 


warrenty is founded in contract, aad not tort, law. 

ttalia Soviets per Asion{ 4i wavigenione v. Qreqgen Steve~ 
foring Co., 376 U.3. 315 (1964). We are thus concerned 
not with weighing relative degrees ef fault but with ascer- 
taining causation in fact, i.@.. Waether the shipewmer's 
conduct, as imputed from its eupleyees, ectwally interfered 
with the proper perfermance of the stevedere's job. 


Im Geciding this question ef enusation, the trier 
of the facts ‘ie charged by the Cowt in Italia. aera. 
to place liability ‘wpen the party hest situated to adept 
preventive measures and thereby to re@ece the 1 {tee Lhoed 
of injury" (376 U.S. at 324). See Rusdigh v. Ea stuegnt 
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Shipping Corp.. supra. Slip Op. at 5416. 


Merc, @ finding of Gault on Pedersen’s pert 


must necessarily center around the creetion ty the ship's 
own officer of « potentially hasar@ous conditica ia hetch 
@2. This trap fer the unwery is reminiscent of the of} 
“slick” in Mexheneen. eumxn- ('* Mexteneen it wee the 
eaveless foilure ef the plaintif? workman te chey & 
@irection to clean wp any “slick” sheerved which brought 
about the chain of events re@alting in the socident. Bere. 


toe, it wae hedrigues’s own enreless aetion in walking 


imto the darkened hatch which brought shout hie injuries. 


In this case these is a total absence of evi- 
Gence warranting an inference that the creation of the 
hesaré constituied interference by the shipowmer with the 
stevedore's fulfillment of his warranty of workean] ike 
per formance. Re@rigue: 4ié not enter hatch @2 in oréer 
to perfers any assigned task. Pedersen had no reason to 


expect longshowemen to be in thet hold, sinee the steve- 


deres’ work there hed been completed. And i¢ the Italie 


test is te be applied, Redriguer ané his gang boss were 


best situated to avoid the Ganger by inspection of the 


area with an eGequate iight. 
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Im Resting ©. Polish Ceeem Liae, 402 ¥.24 063, 

O66 (2 Cir. 1968), the court noted: 

“Bven if the Guapger was crested by the shipomer, 

indemnity over is permitted if the condition was 

obvious and the stevedore continued te work of 

a14 not correct {t,* 
Thet lLeaguege is alee apposite here. Even though the 
darkened condition in hatch #2 was ereated by Pedersen. 
At presented an obviously dangerous situation to Redriguss, 
calling for the exercise of caution ané the use of an 
adequate light. He nevertheless entered the hatch sided 
caly by & “penlight." Redrigues's am careloss action 
having brought the danger into play, the shipewner any net 
be Genieé indemnity for having created the Guager. see 
United Staten Lines, ine, v. Jaxhn Gorp., 444 7.26 26 


(4 Cir. 1971); Sem Ship Service Ce, v. Weyerhemeer Lino. 
382 F.24 711 (9 Cir. 1967). 


Bveluating the facts of this case against the 


stanéards of causation established by Rarteatt-He..eghl ia- 


Merteneen. eaern. it seemc clear that the concurrent 
fault of Pedersen canmnet be said te heve prevented or 
mA Tapped the etevedore in his ability to Go = werhmen- 
like job. and that neo jury verdict Geaying indennity to 
the shipowner would be legally susteinabliec. 
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PeGereen's motion for cuemary fedgment is 


accerdiagly granted, the form of juéquent to be settled 


by the parties on notice. 


So ordered. 
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FOOQTaorEes 


* Judgment was catered for plainti@# on the jury verdict 
and was net appealed. Judgel\Rosling died before « new 
trial could be commenced and the case was subsequent ly 
reassigned to the writer. 


” ACfi@wvit in Support of Third Party Defendent's Motion. 
Gated February 6, 1974, et 2. 


3 
In ite statement pursuant to General Rule 9(¢) of thie 
court, Pedorsem stipulated that: 


"4, 


a 

wee ghuse Of plaintiff's accident in 

Th. "eesel's Chief Officer directed the 

of ship cleaners employed by thiré 
° gover 
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evidence the exietenc. of « Sneten) iceus 
on inéemnity precluding cen@uct." Affidavit 
of Joseph Arthur Cohen, Eeq. 


a 
See Decision and Order (“Deeinion") filed Septesber 76, 


1971, at 2. 
Decision at 4-5. 


é Affidavit in Guppert of Third Party Defendant's Motion, 
Gated February 6, 1974, at 3. 


7 prief in Support of Thiré Party Defendant's Motion under 
Rule 60 at ?. 


Defendant ané Third Party Plaintiff's Mencrandum of Lev. 
etc, at 3-4. 

> 53 U.8.c. $905(m) and (b) mew provide in pertinent pert: 
“(a) The liebiliey of an quployer pre- 


scribed in section 904 of this title shell be 
emolueive ...-. 


covereé under chis chapter caused by the neg- 


thus not governed thereby. See Julian v. Miteul 0.8.%. 
Lines Led., 479 ¥.24 433, 434 (5 Cir. 1973). 
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*? su> nom Gaites Mawine Company v. Exelieberms Ag~“artwas. 
li 


The theery behind this vicarious iapesitien of Liabigity 
le thet the employer warrants “te furnish exployecs 
whe . . . Will not negligently themselves to 


Dae 
injury.” Melaushhin, supra, 408 F.2¢ at 1337. 


= Decision at 4-5, 
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UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


- = = weeeees#s*ese «# oeees=. «= -_—-—-— - = = we we we ew we oe oY 
A JOSEPH RODRIC LEZ, 
Plaintiff, 
agatinet 
OLAF PEDERSEN'S REDERI A/S, 
Def sant and Third Party Plaintiff, 
against 
AMERICAN STEVEDORES, INC. and 
A.M. KRISTOPHER CO., INC., 
Third Party Defendante. 
aeeeveceeaenaeweeadecoenaecea cece @ af 


Defené=nt and third party plaintiff, | »0ve named, 
by its attorneys, Haight, Gardner, Poor & Havens, having 
moved this Court by Notice of Motion dated November 27, 
1973, «oF an order pursuant to Rule 56(a) of the Federal 
j Rules of Civil Procedure for summary judgment on defend- 
ant and third party plaintiff's claim for indemnity 
against third party defendant, %merican Stevedores, Inc., 
and the Court having read the affidavit of William P. 
Kain, Jr., Esq., sworn to the 27th day of November, 1973 
in support thereof and the affidavit of Joseph Arthur 


Cohen, Esq., sworn to the 6th day of February, 1974 in 
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opposition thereto and third party defendant, American 
Stevedores, Inc., by its attorneys, Alexander, Ash, 
Schwartz & Cohen, havin; moved this Court for an order 
pursuant to Rule 60(b) of the Federal Rules of Civil 
Procedure re-instating the jury verdict of March l, 
1971 in favor of American Stevedores, Inc. on the in- 
demnity claim of defendant and third party plaintiff 
and the Court having read the affidavit of Joseph 
Arthur Cohen, Esq., sworn to the 6th day of February, 
1974 in support thereof and the Court having further 
heard oral argument of counsel in support of and in 
opposition to both said motions and due deliberation 
having been had thereon as well as on the authorities 
submitted by the parties in their various memoranda 

of law, and the Court, in its opinion dated December 
27, 1974, having determined that the motion of defend- 
ant and third party plaintiff should be granted and 
that the motion of third party defendant should be 
denied, 


NOW, on motion of Haight, Gardner, Poor & Havens, 


attorneys for defendant and third party plaintiff it 
is 


ORDERED, ADJUDGED AND DECREED that 
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(1) Defendant and third party plaintiff's 
motion for summary judgment against third party 
defendant, American Stevedores, Inc., be and the 
same is hereby granted; 


(2) Defendant and third party plaintiff 


have judgment against third party defendant, 


American Stevedores, Inc., in the amount of 
$37,094.60, the full amount of plaintiff's re- 
covery including interest and costs as taxed, 
plus interest at 6% per annum from January 27, 
1972, the date said judgment was satisfied, and, 
in addition thereto, reasonable counsel fees, 
costs and disbursements incurred in the defense 
of plaintiff's claim; 

(3) The respective amounts of recoverable 
counsel fees and disbursements may be added to the 
foot hereof in sums to be agreed upon or, failing 
such agreement, in such sums as may be fixed by 
the Court; 

(4) That the motion of third party defendant, 
American Stevedores, Inc., be and the same is here- 
by denied. 


DATED: Brooklyn, New York 
February 3, 1975 


s/EDWARD R. NEAHER 
U.S.D.d. 
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FILE COPY 
HA'CHT, GARDNER, POOR & HAVETS 


OnE STATE "ofa p 2 P Pe ooh YORK 


ENT i 


UNITED STATES DISTRICT COURT 


EASTERN WaeeRiCt OF NEW YORK 


JOSEP RODRIGUEZ, 
Plaintiff, 
~against- 
INDEX NO, 
OLAF PEDERSEN'S REDERI A/S, 68 C 409 


Defendant and Third 
Party Plaintiff, 


~against- 


AMERICAN STEVEDORES, INC, and 
A.M. KRISTOPHER CO., INC., 


Third Party Defendants, 


PLEASE TAKE NOTICE that the third party defendant, 
American Stevedores Inc., hereby appeals from the judgment . 
entered herein in the office of the clerk of this Court on 
February 4, 1975, and that said third party defendant appeals 
from each and every part of said judgement, as well as the 
whole thereof. 


Dated: New York, New York 


March 4 » 1975 


q 

ALEXANDER, ASH, SCHWARTZ & COHEN 
Attorneys. for third -party 
defendant, American Stevedores, Inc, 


: 801 Second Avenue 
ALEXANDER, ASH, SCHWARTZ & COHEN 601 2ND AVE. NEW YORK. N.Y. 10017 689-0410 


aie Shel be 


